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It has been long complained that there 
are no pubUc Reports of Decisions in the 
Court of Admiralty, or Ecclesiastical and 
Testamentary Courts among the civilians. 
Their jealousy of the common la wyers, and 
a concealment of what passes among tlie 
little knot of practitioners, seem to have 
occasioned that respectable and learned 
profession to be compared to the Talmu- 
dists among the Jews, who only dealt in 
oral traditions or secret writings. No 
persons were, allowed' to be professed 
practical conjurers but the Sanhedrim 
themselves. That complaint is now in 

part removed, and, as it is announced, 
will continue to be removing by a pub- 
lication of Reports of Cases argued and 
determined in the High Court of Admi- 
ralty, commencing with the judgments 
of the Right Honorable Sir William Scott, 
Michaelmas Term, 1798. Those Reports, 

a may 
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may tend, with former precedents, to 
convince the world that the government 
of Great Britain has done and doe& 
justice in^ the fullest and most open 
manner to Neutrals in war, as well as 
to its own subjects. It is to be hoped 
that now the veil of the temple is drawnr 

* 

back, some advocate equally accurate 
with Dr. Robinson^ will publish Reports 
of Cases adjudged in the Ecclesiastical 
and Testamentary Courts, and under ju- 
dicial approbation and sanction. Se-- 
vere remarks to their prejudice have 
fallen from persons who know little of 
those courts* 

The printing these Decisions of the 
High Court of Admiralty, . beginning 
Michaelmas 1776> previous to those of 
Sir William Scott, was at the desire and 
expence of Government ; and if they are 
shorter and less in a popular style thaa 
those lately published, they had the same 
motive. No motive but one purely na- 
tional occasioned these former Decisions 

tO" 



to have been ever cotnmttted to the Piress*. 
The Jiidtificatioii of the conduct and cfam- 
racter of the Britbh GoTemment upoo 
public and avowed principles, so as to 
gain that most powerful weight in the 
machine of human afiaks, univenal con- 
fidence, was the great object; to pre* 
vent, if possible^ the ideas of Neutral 
Powers, founded on th6ir own arbitrary 
modes of proceeding, from harassing the 
British Ministers persenaily with unrea-^ 
sontable complaints, and with demands 
upon them of doing that which was im- 
possil^ in a limited Government, as it 
was unreasonable to do, and otherwise, 
ffoin forming tho^e Coalitions which, 
long foreseen, have now tak^i place, so as 
to rawier by such Coalitions, if possible, 
the Naval Power of Great Britain of little 
consequence,; from giving the utmost 
fts^stance to a frequently defeated enemy 
Cl«der the pretence of Neutrality, and of 
protected carriers of the weakest BelU- 
gttrent, stod from prolc^i^iig tlie War. 
ti this could be penmtted,, it is to tto 
pcctyptte tibat the maritime comm^ce, 

a 2 wealth, 
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wealth, and power of France seem al- 
most annihilated, if, at the very moment 
of perishing, it shall be permitted to 
revive. 



A British minister, of very high autho- 
rity abroad in the last war^ expressed 
himself in the most pointed language in 
one of his letters, that a Judge of the 
High Court of Admiralty of Great Bri- 
tain must wipe . away a notion which 
f reigners had adopted ; that the court 
was composed of sevefalmen; that the 
judgnients were according to the com- 
mon law of England; that the court 
was but the little finger of the first lord 
commissioner of the Admiralty, or rather 
of the efficient minister; and that the 
Judge himself was removeable at his 
nod : but that the idea on the contrary 
should be impressed upon foreign go- 
vernments, that a British Judge of the 
Admiralty was independent in a certain 
degree as much 9s the other Judges 
of England by the Bill of Rights,- and 
amenable only like them to parliament ; 

that 
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that he must have a spirit of doing equal 
justice, " Tros Rutvlusve,'* as if lie were 
the chosen umpire of every marilinio 
country of the universe in the first instance 
of a htigated cause ; appealable only to 
the superior tribunal of state. Hie 
words of the sentence are singular in the 
style of this court, ." Thrice calltn^ upon 
^* the name of Christ, and haying the fear 
of God alone before his eyes, the Judge 
pronounces and decrees!' This shews 
the original idea, that he might be a man 
of too pliant and practicable stuff ; that 
he ought to be a man not a.ctuated 
by personal views of ambition and ava- 
rice, and courting by a mean adulation 
for the purposes of the day the smiles of 
a superior, or the popularity of aiiy set 
of men of any sort of profession ; he 
should be withour narrowness of mind, 
or meanness of education. In short, a 
Judge ought to be a man intrepid. It 
has been suggested that the powers of a 
Judge of the High Court of Admiralty 
^vere too great to be entrustedto any one 

man ; 
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man ; but is it true that those powers 
are unconstitutional or unnecessary ? 
Have they ever been abused ? are they 
ijnUmited ? Let all this be first proved. 
For the answer to one question we may 
refer to the decisions down to the period 
preceding the present administration of 
the national justice. To the second 
question, the jurisdiction in prima limine 
is limited by an appeal to the king and 
council. The lord chancellor of Great 
Britain is limited by appeal to the house 
of lords, although it finds him there as 
speaker. The lord chief justices are 
limited by writ of error to the same au- 
gust tribunal. The powers vested in the 
sovereign, and in his minister, the de- 
legate of authority, however great these 
powers are, they are constitutional ; and, 
what is more, they are necessary. But 
putting all these powers into commission, 
and introducing republican dei^otism, 
^lld summary proceedings must destroy 
all confidence, both in British subjects 
and in foreign. If it could be supposed 

for 
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for a moment that justice were weighed 
in two different ballances, of personal in- 
terest and impartiality of judgment; that 
foreigners should even become judges of 
their own causes of prize; that justice, 
should have only one eye in one place, 
but two or more in another; in a word, if 
this were so, the having a boot or a log for 
a judge would have answered best the in- 
terest and views of certain persons. What 
sort of men judges upon any benches have 
been, is best seen in British history. The 
faithful records of time when mankind 
became more civilized, enlightened, and 
free, will transmit their names to a disin- 
terested and discerning posterity. Sir 
Julius Caesar, in the reign of Queen Eliza- 
beth, Sir Henry Vane, in that of Charles I, 
Sir Leoline Jenkins, who was also secre- 
tary of state, Sir Thomas and Dr. Exton, 
judges in that of Charles II. and Sir Charles 
Hedges, secretary of state in the reigns 
of William and Queen Anne, all stand 
forth as prominent characters to an hn- 
partial public. If any opinions rather 

leant 
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feaht ta feftswer tliie pttrpdse of the mo- 
iheht, it is not to be wondered that any 
ipersoii possc^ssed of the exefcise of rojal 
power wished to draw them to his own 
win atad pleasure, and to have the sole 
ancl immediate direction of those scales 
ia which fight and ^vrong were to be 
weighed, and cohcettiing which he ought 
to , have been itistructed, rather than pe- 
remptoidly t6 dictate. The characters of 
James I>uke of Yorke, lord high admi- 
• talt and of fhe king his brother, Charles !!• ^ 
need no Comftient. As to their succes- 
sors, those judges whom we have known, 
or know personally, nothing need be said, 
llie latest decisions in the fitst instance 
tave ibutid their way through the me- 
dium of th6 Press to the world: what 
win be^the definitive determination tests 
Vith the Lords Cotirniissiotiers of Appeals 
in the privy cotmdl. 

!ti the wair before list, the neutral 
agents in causes of piSSfe, desirous, as it 
was natural, \Jb enhalicfi the merit of their 
OTvn services, and every man to have his 

own 
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fmn aptivity, diligeotce^ and sagacity 
jt^Jtea .nptice of w preference to othf^ 
ageo^ts, wrote to their correspondent^ 
«2>roady that nothiog could exp^d th^ 
fesp^n^veness aod delays of the Higih 
Court of Admiralty ; that no redress wa^ 
to foe obtained from the justice of that 
Court, JXQF equity of the British Govem- 
fnefo/t, but by force, or iiaakii]^ all affair^ 
of capture the subject of ministerial »- 
t^rention and complaint^ as betwe&x 
Sovereigns. 

"Kie ^practice was th^ot (not so indul* 
gent as since) to pronounce almost uni* 
versally for just cause of seizure and ex- 
pences, and for further pleading and 
proof on the part of the claimant. At 
all events the capture was a prize to prac- 
titioners. Neutrals were, if uot driven to 
.compromise, harassed, and the minds of 
men in the jneroantile as wqll as the poli- 
tical world were inflamed. Pleadings 
were introduced against plea^Un^ .: oy- 
pensive commissions wene ^enjt abroad ^ 

b "^ examine 
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examine witnesses, and the simplicitj of 
the process of a Court of Admiralty, 
which particularly in causes of prize ought 
to be as summary as possible, and as the 
style isy velo levato (with full sail hoisted) 
was changed to the resemblance of the 
longtafled and encumbered proceedings 
of a Court of Chancery. France, dis- 
tressed, found it her interest, instead of 
enforcing her own rigid ordonnances, to 
fling the carrying trade of all her domes- 
tic and colonial produce into the bandit 
of Neutrals, and particularly of the Dutch, 
which nation had by treaty the especial 
privilege of free ship free goods, but which 
France now encouraged all the Northern 
maritime nations to arrogate to them- 
selves as a matter of common right, as 
by a ne^v law of natiohs : and that al- 
though each nation was bound by its own 
particular treaties, yet the sea ought to 
be considered as free an element as the 
air, and every man's ship as his own cas- 
tle, and the national flag and pass as suffi- 
cient to protect a ship and cargo from 

being 
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heing stopped, and particularly from 
being searched and brought in for adjudi- 
<:ation. The British cruizers covered the 
ocean : the instructions of the British Go- 
vernment were peremptory, and sca^rcely 
a neutral ship left a neutral or enemy's 
port without having the property of 
French subjects on board openly, or 
covered. The activity of cruizers made 
them bold in a praedatory war : merchants 
of all nations interested directly or indi- 
rectly, were loud in their clamours to the 
ministers (^ their respective countries ; 
all were animated with the desire of 
making themselves of consequence, or 
. gaining some profit. The doctrine of 
'\ free ship, free goods,'' and treaties, 
were ill understood or overlooked. *^ JFree 
ship, free goods," is a short pithy sen^ 
tence ; but the application is from mis- 
apprehension of the sense, or from taking 
for granted that the proposition is true 
xmiversally ; for all neutral ships are not 
free by the law and usage of nations, but 
only those that are privileged specifically 

by 
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by treaties; and nations, although pre- 
tending to be non-belligerentSy must make 
thefnsdves actual parties in \rar when 
they assist one of the belligerents. It can 
never b6 so much for their interest as to 
be simple carriers : What would be the 
fate 6f rietitral waggons attempting to go 
through the lines and posts of a bellige- 
rent power ? The British government 
was alarmed with a fear that all the Nor- 
thern maritime powers would form a con- 
federacy, and 6iiforee a free commerce, 
which would rendtt" a naval war and as- 
cetidancy of the fleets and armameiif s of^ 
Great Britain not only of no avail, but 
even give a pireponderancy to those of 
France. Ouf own merchants, particur 
larly the insurers, felt with the enemies 
of England. The question was actu- 
ally debated in the committee of the 
States General of Holland, whether they 
should not declare war against Eng- 
land. The forwardcst of the foreign 
courts upon this occasion was that of 
Prussia, scarcely with a ship ot a p6rt, 

its 
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its flag was to be held up to protect the 
worlds 

The ekctor of Brandenbtirg had a per- 
sona) diislike to the elector of Hanorer 
and king of l^gland. A low man, mth 
as low esrtablishment, \fas sent Uitiber in 
a diplomatic character, to shew contempt, 
to affront, and coovplain. The common 
lawyers of Bngl^j^, who . are the great 
counsellors of its government, but who 
kiiew little of the Admiralty Court and 
the law of nations, arrogated all powet^ 
and knowledge to themselves, but were, 
when called upon, unable to answer the 
memorial of the Prussian mmbter, Mon^ 
Michel. To Sir George Lee, the arch-, 
bishop's Judge of the Prerogative Court, 
and Dr. Paul, the Advocate General of 
the king, two eminent civihans; were 
added two great common lawyers, the 
Attorney General, Sir Dudley Ryder, and 
the Solicitor General, Mr. Murray : who all 
of them drew up an answer and signed 
ft The latter, from the place of his 

birth^ 
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birth, had a predilection for the imperial 
or civil l?iWj which he quoted on many 
occasions, and piqued himself upon a 
superior knowledge : he took to himself 
the principal merit of this performance, 
which was ushered into the world w ith 
great eclat, and by high authority. 

Notwithstanding all this, there is rea- 
son to believe, that the king of Prussia 
having threatened to invade Hanover, 
the whole matter was put to sleep by our 
Government privately restoring the va- 
lue of the ships and cargoes, protected, 
as it was insisted, by the Prussian flag, 
although the property of enemies of 
England. 

■» 

The pertinacity of the king of Prusisia 

was unfortunately increased by Lord 

Grenyille, favorite of King George II. 

jmd the great adviser of his councils, 

jiaving used a lively expression, " that 

^* he never heard of the flag of Berlin 

^^ before, and should as soon have expec- 

" ted 
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" ted to have heard of the. flag of Frank- 
^^fort." 

The same notions of " free ship, free 
^' goods/' were again revived in the last 
war by the late Empress of Russia, not 
understanding them, and putting herself 
at the head of what was called the armed 
neutrality. One Carlo Beerens, a Livo- 
nian, merchant, lawyer, and politician, 
in a furious memorial informed the. Em- 
press, that he and others of her subjects 
were greatly obstructed in their commerce 
by the English cruizers ; that England 
could not command a ball of packthread 
without her^ and that she had nothing to 
do but to speak the word. The immense 
profit of the ballance of trade between 
Great Britain arid Russia, was never 
stated or considered. To her resentment 
expressed too hastily on this occasion,^ 
the British government thought proper 
to submit, and a quantity of sail-cloth, 
sufficient to have fitted out the whole 
Spanish fleet from Ferrol and Cadiiz, 

was 
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was restored upon reversal of the decree 
of condemnation in consequence of an 
appeal, and the captor absolutely con? 
(demned in costs and damages. But the 
effect of the sentence in the first instance 
was the stopping the Spanish fleet. The 
idea of government was, that this great 
lady must not be put out of humour, and 
that in granting so much to the Russian 
flag for the moment, there was nothing 
yery niaterial granted in fact, because it 
was notorious that the Russians have but 
few merchant or carrier ships of their 
pwn, perhaps not half a dozen ; and 
that the true doctrine of the law of na- 
tions is, that the ship confers the privilege 
mi th^ flcigf ond not the flag upon the * 
ship; ^nd lastly with respect to the armed 
neutrality, Denmark, Sweden, &c. must 
be judged in cases of capture by thejtr 
own separate and several treaties, as well 
as they would be guided by their own 
particular interests. 



It 
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It is no matter of. surprise that the 
lowest of mankind who have arrogated ,a 
name, too honourable for themselves, that 
of merchants, men who are the refu- 
gees of every country, bankrupts in pro* 
perty and reputation, and even traitors 
to the very government under which they 
were bom, and have been and are pro- 
tected, should be the low instruments of 
faction and hostile intrigues against it, 
wishing to advance themselves in wealth 
or consequence : it is no matter of sur- 
prise that men pf very, narrow ideas, 
such as masters and owners of ships, ac- 
custonjed to raesquinerie, ieiiid the feeUngs 
only of little profits and losses, should see 
so Httle of their own greater interests,' but 
that enlightened persons of education 
and reflection, sagacity and high rank in 
the cabinets of soyereign princes, whom 
they advise and direct, should not disco- 
ver the attempts of little busy intriguers 
to blind and seduce them, by giving way 
to false representations, and run counter 
to the mpst solid interests of the sovereigns 

* b whom 
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idiom th^'^vise and of the nations 
"whom ithey ^de, » ASTONISHING. 
Sir JosejA Yorice, in one of his letters, 
talb the envoys of certain foreign states 
RO(t ministers, but a harder name, humbly 
and iH'-paid by liieir own government ; 
better by the enemy as licensed spies: and 
&« dUp.*ci.« heme ffll«i with artide. 
talfieaa iroin. the i)ews-pa|>ers of fiction. 
If eno- A feet ^irere w^ ^wn and esta- 
blislsed it is, tl»t die purchase of naval 
stores by the Biitish govCTnment, the 
restitution of the ships, the payment of 
fireights^o the place of destination, and 
aH reascmable d^ntirrage allowed, was a 
most bemfficiai thing for neutral carriers. 
No -credit being given by neutrals to 
the French government, for all cargoes 
kden on its account were paid for pre- 
Tioudy to hiding or sailing, the carrieis 
thai sold tjiese same cargoes to the Bri-* 
HA .govemnaent upon capture and deten* 
tion, 9iid thus in fact derived the immense 
pM&t of cent, per cent, double freights, 
i^rt trips instead of long voyages, &;c.&c. 

Notwith- 



Notwithstanding all tikis^ a privflege most^ 
systematical and' pfobtema^icaf is nd^ 
to be supported hj Uood ; ali^ these 
profits' are to be put anr end' to; anct 
the theory of French politics and pht*- 
losophical liberty of the, sea^ t6 ht aa*^ 
nounced and supported. What a deK- 
rium must have seized those persons wha 
govem the world ! The masters and owtiers- 
of ships almost in every neutral port, ac- 
cording to the Letters of Sir Joseph 
Yorke, were perfectly satisfied and even 
delighted. Nothing more could be asked 
or desired, and nobody was discontented 
but the Navy Board for their Conisracts 
and Contractors, the Treasury ffelt for a 

■ 

very wise and political but great ex- 
penditure, and THE ENEMIES OF 
GREAT BRITAIN were the sufferers. 

It could not be expected that the 
Commissioners of the Navy Board should 
be men of long arid correct views: 
their ideas were the narrow ones of pro- 
fit and loss of the immediate moment. 

♦b 2 They 
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They accordingly addressed themselves 
not to their proper principals, the Board 
of Admiralty, of which they are biit a 
subordinate and dependent branch, but 
to the Secretary of State for Foreign Af^ 
fairs by two letters, one dated 29th Sep- 
tember, 1779, the other on ,the 28th of 
October following. The Commissioners 
proposed, " as a method to avoid the ex-^ 
pence of the long demurrage of neutral 
ships laden with naval stores, which 
" upon (samination they said they had 
" fouiid of too inferior a quality to be 
" employed for the use of His Majesty's 
^* navy, .and neither useful to us or the 
enemy; that the demurrage is a ground 
for complaint of neutral subjects and 
" a great encrease of public expence :'' 
and (that the expence might lose nothing 
in figure) they observed, " that accord- 
ing to the discount of. navy bills for 
some time past, this expence was equal 
" to 240,000/. That the valuation made 
" by their officers amounted to no more 
^' than 135,00pZ.; and they proposed that 

they 
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^^ they should be furnished with speci* 
" fications of the cargoes of all neutral 
store-ships, before the Court of Admiralty 
takes any notice of themy and that they 
may have an option to purchase accord-- 
ing to circumstances.'' The answer to this 
attempt of the Navy Board setting them- 
selves up for independence was very 
obvious, 

. That the assuming the jurisdiction in 
primp limine of the High Court of Admi- 
ralty was uticonstitutional ; contrary to 
the Instructions of His Majesty to his 
cmizers, who w^re to bring in all their 
prizes and proceed regularly; that freights, 
demurrage, and costs were to be settled 
by twa eminent unobjectionable mer- 
chants, named by the Judge, and in the 
presence of his Registrar : that every dif- 
ficulty was proposed to be flung upon 
the King's ministers, the captors and the 
claimants, the latter of whom had pledged 
to thpm the Royal word by the declara- 
tion of the Earl of Suffolk of the IQth Oc- 
tober, 
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tober, 17785 that in all cases of stores b&na 
Jide laden before the notification of the 
war, and no prevarication or frauds of 
cither oral or instrumental evidence, rea- 
sonable demurrage was to be allowed* 

If the Navy Board and their officers^ 
were to have their option to purchase or 
reject any sort of naval stores, let it be 
asked, who were to have paid the ex- 
pences of seizure, detention, and demur- 
rage, or was the innocent neutral to take 
away ship and goods at an immoderate 
loss ? Not a rope, a spar or a board but 
was useful, contrary to the untrue sugges- 
tion of the Navy Board to either His 
Majesty to this nation, or it^ enemies. 
It is well known who and what British 
merchants had contracts for naval stores 
at Petersburgh, and other Ports m the 
Baltic, for the French arsenals and go- 
vernment: and if at last neutral foreigners 
were induced to yield to the temptation 
of England and France out-bidding each 
other, and brought smaller naval stores 

in 



FE'EVACB. •xxiii 

I 

in ihe way of British crukersy It was no 
policy to reject them^ under the invidious 
name of rubbish. A great man, so pur«- 
blind as to read every paper wkh pain^ 
found it easier to make a blustering 
speech or raise a laugh by a joke than to 
take trouble to be informed of the neces- 
sities of a nation which he had then 
plunged into a war, which has changed 
and k likely to change more and more 
every day the face of the universe by its 
consequences. ^ If neutrals were to . im- 
port punch and his puppet-^show^ were 
they to be bou^t ?"' ^ Yes : and no- 
body 80 proper to show the puppets as 
^* himself/' was the answer. This island 
was to be the d^mt of all the naval pro- 
duce of the North : he was ashamed. The 
Navy Board was repelled ; and all the 
honest neutrals highly gratified. Our high 
allies, the masters and owners of ships 
and cargoes, were to be subsidized by the 
most ample justice being done to them : 
the credit and integrity of this country 

was 
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was to be raised to the utmost pitch of 
honour, and our restless enemies both at 
home and abroad to be reduced by the 
want of more arms to lay down those 
they had in their hands, and thus leave 
the world in safety and repose. 

The insular position of Great Britain 
and Ireland, crossing the line of naviga-* 
tion of the Northern nations, a narrow 
channel diAading these islands from the 
Continent give to the British empire the 
means of commanding the surrounding 
seas : and to its Western squadrons, pas- 
sing across in two divisions one pne way, 
the other the other, every power of self- 
defence and offence, and of controuhng 
the commercial world. 

To prevent as much as possible the bad 
effects of this new doctrine of " free. ship, 
" free goods,*' under which it would be 
impossible for the British nation to carry 
on a naval war, it was judged proper by 

Govern- 
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tjoyernment that as. soon as any decree of 
restitution, or of condemnation, or further 
proof should be pronounced in the Court 
of Admiralty, it should be published in 
one of the common papers, which should 
be most impartial and popular, and that 
a number of impressions from the very 
same press should be taken off, and sent 
immediately to the British ministers at all 
the neutral maritime courts^ so that they 
might be masters both of the facts and 
the reasonings, and ready to giv.e an 
answer to the complaints of those courts 
Jbefore any misrepresentaitions should find 
their way from heated or interested per- 
sons in this or in any other country what- 
soever. By this publicity^ a confede- 
ratiwi of all the Northern neutral powers 
was, for that time prevented, and the 
most active and furious agent of the Dutch 
claimants, in his correspondence was con- 
tradicted and repressed, so that he was 
actually driven from his agency. 

Before this period, (1779), the M6- 

c moira 
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moire Justificatif de la Conduite de la 
Grande Bretagne, en arretant les Navire* 
Neutres, was drawn up by the then 
Advocate general*. A man of eminence 
in Holland, could not help owning ta 
Sir Joseph Yorke, the British minister 
at the Hague, w^ho circulated the JVIe-- 
moire by order of the then governriient,, 
and to the grand Pensionary, the lattor 
of whom, said it was damned strong, that 
it was damned true. It paved the way„ 
and laid a* foundation for better senti- 
ments; if it were possible to .satisfy com- 
mercial people, but that seems impossible. 

The French revolutionary government 
had no sooner got rid of the regal, than 
they seemed to be determined to change 
every thing ; so that there might be a new 
language and a new set of ideas among 
mankind, until all the old ones should be 
forgotten. That thish alteration did not pro- 
ceed from the frivolousness of the French 
character, merely, is very appaf ent. The 

\ . policy 

* Sar James Marriott. This has lately been reprinted, 
and is sold by R* Bickerstaff, Strand. 
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policy is obvious, and it can be very little 
doubted what order of men have been 
and are at the bottom of this revolution, 
when we recollect under the monarchical 
government and infjiuence of the House 
of Bourbon the republic of 9. religious 
society. A republic independent of all 
other political, commercial, and religious 
associations it certainly was, and con- 
sisted of more than 20,000 members 
of the first learning and abilities, foU 
lowing the institute of a military foupder^ 
and madman, scattered either openly 
or in various disguises in all courts, aoi^ 
over the whole face of the globe. Th© 
epithet of the Fr^ich republic sufficiently 
marks its genius and origin, aad to be 
taken from ecclesiastic^ language and 
doctrines, " One and indivisible.*' 

Among othef innovations, nothing 
speaks more clearly the scheme and 
views of the new legislators to revolu- 
tionize the whole world, to pull down 
the ol4 QOftstituted audiprities, and to 
drp^w all power to tJiemselves, (in fact 

c 2 acknow- 
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? acknowledging their own weakness) than 
by prompting neutral powers to come 
forward and act in open defiance not only 
to their own treaties, but the usages and 
established law . of nations. The stop- 
ping, searching, and. seizing the ships 
^nd properties of neutral njitions upon 
the high and open seas, has always been 
a mattea* of great delicacy, debate, and 
agitation.: But. to what tribunal could 
the party who complains of the injury 
fly but to arms, and to appeal to hear 
ven, if .there were no interposition qf 
.,a jn^-ritime jurisdiction of the aggres^ 
sor ? .Courts of Admiralty wxre there- 
fore set up in all civilized maritime coun- 
tries, whej^e both the subject and the 
foreigner might apply for redress, w'ith 
an. appeal to the sovereign power of the 
state, whose cruizers and subjects are 
siipposed to have been guilty of inflec- 
tions, eithej- of the general law of nations, 
or of their own laws and instructions. 
This jurisdictipn. was of necessity: and 
where: the property was, in that plfi-ce and 
jcounlry only eould the judgment be. 

/^, : ■ ' ■ " ^' It' 
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It is singular that in the patent of the 
Judge of the High Court of Admiralty, 
there is no particular jurisdiction of prize 
of war or reprisal expressedly given. 
From this circumstance an argument has 
been raised upon the insinuation of facts 
pf delay, of impracticability of temper, 
and of want of experience of forms in a 
substitute. The power of substitution 
was given by all. the former patents un- 
der the great seal to the Judge, who is 
certainly the best judge of the character 
of his own substitutes in his own court ; 
The regular order of seniority could only 
influence him. A Substitution, only as 
temporary, was intended, and not to 
take place constantly and in any great 
jcase, except with information and advice, 
0d referendum i- much also was said, more 
*han was true, on the subject of ill health, 
jind the impossibility of going on with 
business, so that with an omission of 
acquiring proper inforaiation, a distinct 
commission for judgment of prize was 
directed to be instantly prepared, without 
^he least conjmunication to the party of 

too 
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too high tank and character to be treated 
with disrespect. 

The attornies and practitioners of any 
other court who should dare, witiiout 
presenting their complaints to their own 
judge, to proceed to libel that judge> 
would never be permitted in a court of 
chancery or of common law without the 
utmost indtoTiation. A memorial was 
secretly obtained to be signed and pre- 
sented with many fake complaints, which 
came not only from practitioners who 
were eager to obli^ their clients, the 
neutral claimants, but they arrogated to 
themselves, as it were, the sole direction 
of all causes, and approbation and dis- 
approbation of persons, both Judges and 
Substitutes. Foreign claimants were 
taught by some persons to suppose their 
proctors to be both Advocates and Judge. 
No wonder if complaints of expences were 
and are encouraged, and the cry of exces- 
sire chaiges echoed and re-echoed by Fo- 
reign ministei^ and merchants, wheii pub- 
lic entertainihents were given by certain 

persons 
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persons to the maritime corps diplomati- 
que and the agents and masters of neutral 
ships. I^oreign consuls and vice consuls 
had assumed on the French principles a 
diplomatique character and privileges, de- 
nied to them formerly in M. deFassow's* 
case, by the whole body of the then foreign 
ministers* Foreign consuls have since 
thrust themselves into very lucrative agen- 
cies ; acting in a double capacity ; have 
been eager for commissions.of appraise- 
ment and sale, and pressed for further time 
or further proof of title and documents/ 
at the same time laying their own pro- 
fitable prolongation of suits at the door* 
of the Judge; enhancing the number 
of causes, (notwithstanding lists were or- 
dered to be hung up publicly in court), 
by saying, most equivocally, " that no 
causes were heard which were not finally 
heard \' and as if among those causes there 
were not a prodigious number appealed 
from the Vice Admiralty Courts abroad, 
to the infinitely harassii^g his Majesty's 
ministers and the conmiissioners of ap- 

peals 
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peals in the privy council ; and as if na, 
time* were to be allowed for production, 
of the necessary evidence and papers^ 
by a very small body of men who attend 
' and practise in many other courts, as well 
as in the High Court of Admiralty* 

' In term-time, the courts at . Doctors' 
Commons with the by-week (only un-* 
observed in the short interval of Easter 
term) make sessions of five weeks ; there 
tore five courts in a week, in which many 
causes of great length and importance^ 
testamentary, matrimonial, and ecclesi^ 
•astical, are heard. 

' In periods of our history, when the 
fashion of putting all the great oflScers 
of the crown in commission was not 
introduced, as at the Revolution, the 
lord high admiral devolved his authority 
to his lieutenant under his own great seal; 
and there is not a single instance iii the 
history of our laws where the judgment of 
prize of war 6r reprisals was not exercised 
by his lieutenant according to the usage 

of 
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^fsucli exercise, which usage was by the ^ 
common law of the land ; and thie law of 
nations. It appears fromRymer's Foedera, 
• that in no special commission in any case 
of reprisal was his lieutenant ever omit- 
ted to be named Quorum tinus. AVhat 
has since followed by putting the lord 
high admiral's authority, as well as that 
of almost all other great officers of the 
crown, into commission, is well known ; 
and thus every board has ^become a 
little republic, and an imperitim in im-- 
perio. Where the concentration and 
power . now rests is obvious ; Supposing, 
therefore, that the power of judging of 
prize of war and reprisal in peace rests 
in the crown, delegated by it and by 
the constitution to the lord high ad- 
miral, and by him to his lieutenant, in 
the same way as all judicial powere in the 
crown are delegated to the king's judges, 
by virtue of the commission of the great 
seal, of which the lord high chancellor 
is the keeper, and subject to no alteration 
or removal, otherwise than by the act of 
parliament called the Bill of Rights, it is 

d certain 
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certain that the judgment of prize is put 
in motion by the prize-act, and given to, 
all Courts of Admiralty, the same being 
duly authorised : and this act of the whole • 
legislature exactly corresponds with the 
existing treaties of the crown with all 
maritime states, who yefer by especial 
articles of treaties the -claims of them- 
selves 2^nd their subjects to this juris- 
diction ; and if the court exceeds its 
jurisdiction, it i§ the business of the 
common law, pararpount to all others, to. 
limit by prohibition. 

The omission of all regular proceedings^ 
for the discovering truth, and doing sub-, 
stantial justice, is assuredly wrong, un- 
der a popular idea of avoiding expences, ^ 
thought to be excessive, by commissions 
which let foreigners in to be judges in 
their own causes of complaint : but which* 
in the regular course are always open to 
correction when complaint is made to 
the judge, and ai^e to be examined by 
him and his registrar, ' . 

The 
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The case of the Oester Ems has been . 
t-eported with inaccuracy. It made a 
most material part of that case, (but ho 
notice is taken of it,) that it came to 
the High Court of Admiralty for deci- 
sion, in consequence of the consent and 
request of all parties. Assuredly nothing 
more can be wanting to establish a juris- 
diction. The lord warden of the cinque 
ports who claimed the droit, and was in 
possession of the treasure, his judge who 
became an advocate, the Prussian master 
himself who set up the demand of privi- 
lege, all prayed to be heard by the High ^ 
Court of Admiralty, rather than by the 
Court of the Cinque Ports. The proctor 
who was defeated in the latter claim, 
Was advised to appeal to the commis- 
sioners of appeal in council. They were 
of opiniqn against the lord warden : pro- 
nounced for the appeal, and reversed the 
sentence of which Lord North was "in 
possession in the court below, and assu- 
med and exercised themselves, by rever- 
sal, that very jurisdiction against which 
they pronounced. A common lawyer 

d 2 was 
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was the mouth of the council, and refu- 
sed saying to what other jurisdiction 
the cause belonged. The party, being 
30,0001; at least the loser, sat down 
patiently, and never thought (or thought 
very little) of a prohibition to the court 
of appeal : however, it has been said, 
from pretty good authority, that the 
affair was compromised ; whether be- 
fore or after the final decree, is not 
clear. Omissions and additions are not 
jnuch to be wondered at when we know* 
who furnish the materials and for what 
purpose. It is a common laying among 
all the pleaders of the long robe, " A bad 
precedent is worth two good ones." 

It is to be hoped that the final decision 
of the case of the St. Jago (that case had 
in.it very particular circumstances and 
features) will never be quoted in the way 
it has been. Its policy and its justice 
have been doubted by some people. The 
history of it will probably one day or 
other be better known to the whole 
world. It would have answered every 

wise 
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wise purpose of government if an eighth, 
instead of a tenth, agreed for by Lord 
St. Helens, (which latter was much less 
than is given by act of parliament to 
British recaptors) had been decreed in*- 
stantly to the recaptors, and so much 
of the decree below confirmed, and the 
rest suspended an4 deferred for further 
consideration. Alliance and friendship 
with the court of Spain would not have 
been so readily broken ; a knowledge of 
what each^ party had in their hands, (the 
Court of Spain had immense sums of 
British prpperty), and what each could 
constitutionally do, would, have been 
obtained. 

Too many of the common law reports, 
in general so celebrated for lengthening 
and adorning arguments by an affectation 
of much study and learning, and that sort 
of reading never to be read, as well as for 
justifying one wrong judgment by another, 
and giving the appearance of justice to 
injustice, are chiefly the productions of 
illiterate clerks who misimderstand, and 

which 
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which mark the low characters of thef 
^vriters who perpetuate " much bad rea- 
soning in much bad language/' All ar- 
guments upon precedent deserve little to 
be reUed upon. False principles or false 
consequences are to be found in many 
reports, and only shew how much man- 
kind are disposed to pervert justice under 
the appearance and pretence of doing it. 

It is by the principle, and not by the 
precedent of the decree, matters should 
be adjudged : " Non exemplis sed legibus 
jtcdicandum est.'' I. 13. cod. et inter. 1. 
emn. Judic. — Licet is qui provincice prce est 
omnium Romce magistratuum vice et officiis 
fungi deheat^ non tamen spectandum est quid 
Romce factum est^ quam quid Romce fieri 
deheat. L 12. Dig. de Officio Prcesidentis. 
One should suppose that justice was one 
of the simplest ideasjn nature, but how 
complicated .must it appear when we tra- 
vel from the tractatus tractatuum down 
to the latest publications on all sorts of 
law."^ Little ought to be our surprise, 
when we find that German and Dutch 

" mag-- 
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^^ magnificent professors as they call them- 
selves, and who in general are only school- 
masters, are the numerous and principal 
writers on the laws ecclesiastical, civil, 

• and of nature, and of nations. A Bynker- 
shock, a Hubenis, a Vattel, a Hubner, a 
Schlegel, a Busch, a Heineccius, a Grotius, 
or Pufendorf are men who have written 
to serve a particular private personal, or 
otherwise some public political purpose. 
Had the wife of Grotius published her opi- 
nion upon some certain subjects, said a 
reader of lectutes upon the Roman and 

* civil law in one of our own universities, she 
would have been of a different opinion. 
It is well known that in the foreign univer- 
sities that whosoever takes a degree (and 
degrees are mostly taken in Law) print and 
publish Theses which they make or are 
made for them. Nothing can be more 

' ridiculous, when it is as notorious that a 
thesis may be bought, as well as burghers . 
briefs and false passes, for one or a, few rix- 
doUars, than to see such things dressed 
up with all the professorial pedantry of 
learning, and the authors as theatrically 

antiquated 
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antiquated as if they appeared in trank 
hose, jackboots, slashed doublets, great 
slouched hats and feathers, ruffs or bands. 
Well might a late fighting and writing 
> monarch exclaim, *' O droit de gens^com- 
ment ton etude est inutile^' to which at the 
same time all sovereign princes appeal, 
and almost all violate it, as if they wished 
to be judged and approved by the rational 
and humane part of mankind at the very 
moment they are guilty of sophistry, 
cruelty, and deceit, and shew how much 
they despise all other human beings over 
whom only a provide^ntial birth and gene- 
ration have placed them. 

I 

From this reflection, must be excepted 
the Sovereign of this country, as the most 
equitable upon earth, and who may well 
say, what was once said by a monarch of 
France, " That if truth and justice fled 
from all the rest of the world, they ought 
to find a refuge in the breast of princes/' 
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feligh Court of Admiralty* 

2 Seff. Mkhaelffias TtTTAy 1776. 

^'i^^ Dickinson, ^illtaffiMertdn, Mafter. 

CARGO: flour^ candles^ wax^ ftaves^ 
belonging to the Rebels of North- 
America, calling thdmfeiVes the Continental 
Congrefs. 

Ship : projJerty of Bayard^ Jackfori and 
Go. of Philadelphia; 

Voyage: failed February 1 6, 1776^ from 
Philadelphia^ bound to Nantz in France^ 
and from thence intended back to Phila-*- 
delphia; 

On March 30^ in the voyage to Nantz^ 
the mafter having opened his inftrudtions at 
fea, that they were to load back with ammu- 
nition and warlike ftores ; Sands the mate^ 
and the reft of the crew, being' acquainted 
by him with fuch inftruftions, refolve to 

A take 
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take the command from the matter, and 
take poffefjion of the Jhip and cargo in bis 
Majejifs name. 

They accordingly do fo, and fign a re- 
folution, and on April 7, arrived at the 
port of Briftol, notwithftanding offers 
it^ade by the mailer to induce them to per- 
form the original voyage, for a reward of 
fix months pay extraordinary. 

In Kingroad they are hailed by the mer- 
chantmen, and the King's tender the Rofe, 
*' from whence ?" anfwered ** from Phi- 
ladelphia." 

At a place called Pill, the Surveyor and 
officers of the Cuftoms came on board; 
Surveyor puts two Tide-waiters on board, 
and advifes Sands to fet off fpr Briftol and 
deliver up his papers to the C olledlor. 

He goes up half a mile higher, and then 
leaves the ftiip in the charge of the fecond 
Mate and Tide-waiters on board. After the 
/hip had bjeen moored head and ftern at 
Briftol-quay an hour, the Lieutenant of the 
tender came on board to make a feizure of 
the fliip and cargo. 

She remained afterwards in the care of 
the crew, with the Tide-waiters on board, 
and a perfon left by the Lieutenant. 

All 
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All the material papers were brought in 
to prove the property of the fhip and cargo, 
and the reft accounted for, being left (as 
faid in the affidavit of Sands) in the hands 
of Lord North, not being proper to be 
divulged* 

Parties in the caufe, claiming the (hip 
and cargo to be condemned to them, 

1 . The King's Procurator General appear- 
ing for William Chamberlain, Efq; as hi$ 
Majefty's nominee by warrant under the 
King's fign manual, in his office of Trea-p 
fury, as for a forfeiture to his Majefty, and 
receivable in his Exchequer, againft all 
parties. 

2. Mr. Lufhington for Anthony Me-- 
therel. Lieutenant of the Rofe tender, 
claiming the forfeiture under the aft of 
Parliament, and his Majefty's Proclamation 
as captor. 

3. Mr. Goftling, Procurator for the King 
in his office of Admiralty, as for a droit 
and perquifite of Admiralty, being taken by 
perfons having no commiffion from his 
Majefty, claimed the fhip and cargo in op- 
pofition to the King's warrant, and the in'* 
terefts of Lieutenant Metherel. 

hz *' The 
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The Judge of the Admiralty had upon 
^ former court 4^7 pronounced the ftiip 
jind goods ^* to have belonged to inhabi-r 
** tants of the rebellious Colonies in Ame- 
** rica, and as fuch or otherwife Uabk to 
^^ confifcation, and condemned the £ime a$ 
*^ lawful prize, referved to whom the fame 
*^ of rig&t belongs.'' Commiflioners were 
named on each fide to appraife and fell the 
fame. 

AU fafts being agreed, the caufe came on 
upon the merits. 

Br. Harris, Advocate of the Admiralty, 
infifted that the right of beginning wasj 
with him, and that the aft (or expofitions 
of fafts for the information of the court) 
was theirs. 

The King*s Advocate infifted that the aft 
was as much one Proftor as another ; that 
the ftile was ^* upon petition of both 
Pro^orsJ' 

4 

But that in a caufe where the King 
is interefted, his own Advocate has the 
right of preaudience every wheie ; but if 
the Judge thought otherwife, he fliould be 
obliged to fubmit, and fat down. 

Dr. Harris then acquiefced ; and the 
icing's Advocate, at the aflent of the Judge^^ 

rofe 
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rofc again and opened the caufc. Tho 
Ring's Advocalbc then threw out, that from 
crcry rule of deGorurpi and the refped due 
to his Majefty's warrant under his figa 
manual, he hoped the inferior officers of th^ 
Crown ai>d of a fubof4inate board, did not 
pome there to oppoiie it without alio hav-r 
jDg a proper ai^thority frocn the Lords of 
the Admiralty. That it was no light mat- 
ter for inferior officers of the Crown to ad: 
q( their own heads, and oppofe the King's 
warrant and fign manual. That at fuch a 
i:rilis of public confuiion, and in queftions 
pf fuch a delicafe nature, he thought it right 
Jto have his own jufti Scat ion, and fhould be 
always jealous of Sollicitors of Boards and 
Pro6bors taking upon themfelves to a<9: as 
fhey thought proper in the King's caufes. 
That fubordinajtion muft be maintained, or 
fBvery thing would be in compleat confufion. 
That his Majefty, by the cofiftitution, did 
nothing but by order in fome Board, and 
counterfigned by its Commiffioneris. 

To this Mr. Seddon, the SolUcitor of the 
Admiralty, and his Deputy Mr. Dyfon^^ 
who were prefent, made no reply ; but Mr, 
Goflling, junior, the Prodor of the Admi- 
ralty, 
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lalty, faid, he had no orders from the Lords 
of the Admiralty to proceed^ but received 
his inftruftions from the Sollicitor ; and 
that there was a letter from Mr. Stephens^ 
Secretary of the Admiralty. 

The Judge faid he did not underftand 
thcfe warrants from the Treafury board. 
Such matters wanted no authorization to be 
proceeded in ; for that the King's Proftor 
on one fide, and the Pro6bor of the Admi- 
ralty on the other, might appear as they 
pleafed, and it was to be fuppofed always by 
the court, that they are well warranted in 
what they do ? 

Obf. It is ufual and neceflary in many 
cafes of common fuits, for the Prodtor of a 
party to have a fpecial proxy, under the 
hand of his principal employers, to do cer- 
tain afts of moment in the Ecclefiaftical and 
Admiralty courts ; but the Judge not think- 
ing fuch authority neceflary here only (hows 
that the dodtfine is fuited to the juftifi- 
cation of the Judge himfelf ; but, that 
if any thing goes amifs, the King's law of- 
ficers may be faddled with the blame, and 
perhaps with coflis, and lay under the lafh 
at the pleafure of the court. 

The 
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The King's Advocate replied, that as to 
the novelty of the Mrarrant it was a nevr 
cafe : That new cafes and a new crifis re- 
quired new forms ; it was enough for him 
that his Majefty*s warrant was his au- 
thority. That he was minifterial, and to 
obey his fuperiors ; and had nothing more 
to do than as far as by law he might to 
carry into execution the views of the King's 
Government, He did not pretend to fay 
the warrant made law any more than a pro- 
clamation makes it, nor was it an authority 
binding upon the court ; but it deferved 
refpeit, as in the Ecclefiaftical Prerogative 
court, in the cafe of the effefts of baftards 
dying inteftate, whofe efFedts efcheat to his 
Majefty in his Exchequer. 

However he did not, (after the court had 
exprefled already its fentiments) wifh to 
pufh the matter further ; and would fup- 
pofe, on Mr. Goftling's affertion of fome 
fort of letter from Mr. Stephens, that it was 
true that he had proper authority to pro- 
ceed ; and he did not defire the queftion in 
general to he delayed, on this account, as 
all parties were amicably before the court t0 
take ifs opinion. 

He 
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He conceived the gejacral queftlort id 
ftand upon the ad of Parliament, and thi 
terms of it ; alfo upon the objefts defcribed 
and in contemplation, whereby the Lords 
Commiffioners (who arc a board merely 
ixeauivej are empowered to. execute the 
office of the Lord High Admirsdj but with-* 
out droits, as profits or emoluments to 
themfelves, which are efpccially referved in 
their patent to his Majefly's only ufe and 
behoof; and laftly upon the particular cir- 
cumftances of this cafe, in which there was 
a revolt, and coming in from the enemy,. 

That it would be incumbent on the 
council for Lieutenant Metherel to flioW 
that he was taking within the meaning of 
the adt, and that the fhip was not already* 
taken in his Majefty's name, and a forfei-^ 
ture to the crown. 

That if Metherel is not a captor, then it 
would be incumbent on the officers of the 
Admiralty to fhow, that the fhip and goods 
of the inhabitants of the colonies declared 
rebellious by adt of Parliament, and enadted 
to he forfeited to his Majefly, are droits 
and perquifites of Admiralty, and as fuch 
are to be coUedled, and received, and ac-f 

counted 
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counted for by the officers of the Lordg 
Commifiioners, by virtue of their commif^ 
lion. 

Laftly, they muft (hovf that the circum- 
ftances of the revolt do not vary the cafe, 
under the decifion of the privy council in 
1665. 

In regard to the general law of prizes 
taken from the enemy, there is no inherent 
original right in any perfon, but in tha 
Crown only, and from theni^e it flows deri^ 
vativ^ as from the fountain of all property, 
either by graat and ulage, or by his Ma- 
jefty« aflent in Parliament, and by hi$ 
royal proclamation for diftribution in man- 
ner and proportion. 

It nauft be admitted that before Parlia- 
ment gav« Ae whole of prizes to the cap- 
tors, (ruther imprttdcot!y perhaps) the 
whole of fuch prizes es were taken from 
jufti hoftes (juft enemies) as the Civi- 
lians term ihem, and in hello legitimo, by 
perfons not having public commiflion, was 
^ntien?tly granted by general words to the 
Lord High Admiral, by the King's patents^ 
together with wreck of the fea, flotfon, 
jetfon and lagoji and derelift, and goods 
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of pirates and rebels^ by which muft be 
undcrftood ConviSi. Some of thefe were' 
granted by general words of divers droits, 
as well as Others by fpecial words. 

We all know that the Dutch wars were 
intended to fill the empty coffers of Charles 
the 2d, and his brother by prizes. 

The emoluments however occafioned a 
difference between the King and his Lord 
High Admiral, which it was thought pro- 
per to fettle by a folemn hearing at the 
Council-board, in March 6, 1665-6. 

It appears by Sir Lionel Jenkins's flate 
papers and reports, that a difpute had arifen 
previous to the date of the decifion. Dr. 
Budd, one of the Advocates for the Lord 
High Admiral, drew up a reprefentation of 
the droits of the Lord High Admiral. Sir 
Lionel (who was Judge of the Admiralty) 
reported in favour of moft of them. For 
the Admiralty Board not only then, as 
they do flill, wrote to the Judge, who 
is ftiled their Lieutenant ; they wrote to 
the Judge for his opinion before hand upon 
feizures, but he was even diredled by the 
King's Commiflioners at that time of day how 
he fhouldproceed, and he flopped, or went on 

juft 
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jtift as they ordered him for political reafons. 
Sir R, Wifcman, the King's Advocate, and 
the reft of the civilians and common lawyers, 
as it appears, all varied in their opinions ; 
fo no argument in refpeft to the prefent 
cafe can be drawn from thofe opinions pre- 
vioufly given, before the decilive order of 
Council drew the line, and thereby feparated 
the intercft of the King from that of the 
Crown, in the perfon of his Lord High 
Admiral and his office. 

But it appears that foon afterwards the 
King felt fome inconveniency arifing poli- 
tically from fufFering thefe droits to go 
through the hands of the officers of the 
Lord High Admiral. 

The Duke of York by deed affigned all 
droits to the King, Prince George of Den- 
mark had droits in his patent, but re-^af- 
figned them to the Queen. 

The Earl of Pembroke did the fame. 

The powers of a Lord High Admiral 
were fo great and extenfive, that they were 
thought to tread upon royalty itfelf. They 
were reftrained by Parliament in very early 
times, and the office was put into commif- 
fion at the Revolution ; and whenever the 
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offidfc i« in Commlflioh, ** all droits, per* 
** quifites, aftd cmolirments, heretofore ♦ 
** granted to L^ri High Admirals ky txprtfi 
" mooYds^ *r btbirw'{fey &re declared to be re** 
«* Ctrvedfdr Jbis M^jfi/sjd/e nfe and hiho^:^ 

The power of coUcAing and receiriftg 
6nly remains with the officers of the A4» 
ftiiralty> accountable to the Lordt Commif* 
fidners of the Admiralty, who art any three 
of them td givet discharges ct quietus eft 
to the colleftor. So far the graAt goe* : 
but by rourfe of office the Lords are dc- 
countable to th« Exchequer, and grants of 
the droits are made by the Kings ^ammtt 
in the Treafury, upon petition. 

The conimiffion of the colleAor of the 
droits from the Board of Admiralty is fee-- 
fore the Court i but it has not been read 
by the other fide. 

It extends to many things not confiitenit 
with law, ahd the authority of the Ju4gc, 
fuch as making thfc coiledor agent tfnd 
commiflioner for all goods and ihips taken, 
ilppraifed, fold^ &c- ^c. 

The Board of AdiiviTalty being mer^y 
cicecutive, and as truftecs for his Majefty, 
and as san inferior boar4 of revenue in the 

♦ Vide the words of the f relent commiffion. 
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cafe of droits^ is always fubjedt to be fuper- 
feded by the fuperior authority. Sir Lionel 
Jenkins expreffedly fays, vol. a. p. 765, that 
the King's prerogative of Seizing enemy*« 
goods is concurrent with the Ix)rd High 
Admiral's* 

It is eAabliihed law, that all grants of 
any powers of the high prerogative of the. 
Crown are to be interpreted ftrid:!y,and the 
things granted muft be well fupported by 
estprefs words, and the ulage. Nothing 
therefore can be held to be a droit, v^ich 
never exiftcd at the time of the grant, and 
therefore coukl not poffibty be in the uiage, 
nor in the contemplation of it. 

It was jaftly obferved by the Court lately 
in the cafe of the Aletta, that the goods o{ 
the rebdliotts cdbnics were the goods of no 
fuch enemies as were privileged on board of 
Dutch vdKds, within the view of the treaty 
of i^7^4 with tfce States GcTieral,and that 
Aerefore k doe$ wrt extend to the cafe x>f Ae 
Americans in ar-ms agaiTtft this cormtry. 

It is wot aifferted that there are no droits 
to iJie King in hk office of Admiralty, but 
ftat life #rips and goods t>f the inhabitants 
of the Tcbefliotis colonies being declared for- 
feited to bis Majefty aose not droits. 

The 
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The a6k neither takes away old droits nor 
makes new ones. 

The word is forfeiture^ and when the 
word prize is ufed, it is only a fubfequent 
to the forfeiture being firft adjudged. For 
the right of the King's officers, as captors^ 
is only in expedtancy, after being' firft ^- 
judged lawful prize, not prize of war but 
of forfeiture, firft vefted in the crown, and 
from that period, and not till then, in the 
commiffioned officers, feamcn, and foldiers,.* 
fubjeft to fuch proportion and manner as 
ihall be fet forth by proclamation. 

A new crime arifes unforefeen by the le- 
giflature. It is declared by Parliament, and 
a new penalty is provided for reftraining it. 
This efcheat and forfeiture newly created 
is not given to the Commiffioners of the 
Admiralty by the a<3:; nor could it have 
been in the purview of their commiffions. 
The aft is clearly in its operation a bill of 
attainder. It punifhes without the forms 
of judgment, or conviftion and evidence. 
All the inhabitants of the rebellious colo- 
nies, however innocent, are involved, who 
come not under the particular exceptions 
pf the adt, and their fhips and goods are 
efcheated to the King* 

but 



r 



t 15- ] 

His Majefty's officers and feamen', belhg 
captors, have z fecondary right, and none 
but they and His Majcfty can have the pro- 
perty of the feizure; the one by adireft, 
the. other by a derived right. 

It is unneceflary to go into all the law of 
forfeitures. Royal efcheats, fays Lord Coke, 
3 Inftit. III. are thofe forfeitures which 
belong to the antient rights of the crown. 
So where a perfon commits treafon, his ef- 

tate fhall efcheat and be forfeited to the 
King. 

A rebellion is a confufion of all civil 
rights, and differs much from the nature of 
a juft war. 

The relative pofition of perfons and 
things, and confequently the reafonings 
upx)n them, are and muft be intirely new in 
the Angular and unfortunate ftate of Great 
Britain and her colonies : And no new law 
can give new droits, which it has not ex- 
preffed. 

It is to be bewailed, that the adl is fo 
fer from being clear, that whoever drew it 
had no other idea than as of an aft for prize 
of wdr^ and formed it on the plan for con- 
demnation of fhips taken in the Spanifh^ 

and. French wars. 

Hence 
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Hence the word prize is introduced lii 
the end of the claufe ; I mean the fecond 
claufe, which vefts the fole property in 
the captors, offer being firft adjudged law- 
ful prize. The firft claufe declares the fliips 
and goods of the enumerated colonies in 
rebellion to be forfeited to the King. But 
giving that word prize all its force, it muft 
be underftood to be prize of forfeiture, for 
caufe of rebellion, not of warj that the 
word prize follpws, not leads the proposi- 
tion in the a(ft of Parliament, and that in 
order to be adjudged Prize, a Ship muft firft 
be adjudged to be forfeited. 

Cafes have been fearched for in vain, owing 
to the confufion of our Admiralty-office, for 
the information of the Court ; but if any 
had been found, the precedents of the Lord 
High Admiral's antient droits would not 
have fitted the cafe of this fingular ftate of 
hoftility, and of the terms of the aft o£ 
Parliament. 

Whatever cafes ther^ are upon private 
notes of authority^ they ihould be fairly 
^ted. 

.Befiare the crmzer s aCt <3f Qjiecn Aune, 
in ij<2&, all prizes of W3ii takast in port 
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V^ere condemned to the Lord High Ad- 
miral, although taken by men of war. 

The St. Nicholas du Tot, taken by a 
inan of war, Nov. 15, 1702, was con- 
demned to the Lord High Admiral, 

The John, Royt, mafter^ 25 Nov. 1702, 
had the fame decifion. 

But after the a(ft took place, in 1708, 
giving the fole property to the captors, al- 
though the prizes were by an order of coun- 
cil fettled to be condemned to the Queen, 
in her name, and proceedings to be as ufiial, 
the Lord High Admiral had no droits of 
veffels feized in port by the Queen's men 
of war. 

The Voorfighteyheight, firfl: feized in the 
harbour of Falmouth by the Pembroke man 
of war, was condemned to the Pembroke 
fnanofwar, July 30, 1709. 

This cafe would have been ftrong in fa- 
vour of Metherel, if the (hip Dickenfon 
had not been already feized by others in the 
King's name. 

In the cafe of the Adventure, Brother, 
mafter^ May 17, 1709, the Cuftom-houfe 
Officers feized for the King ; and the Offi- 
cers of the Admiralty alfo feized in port, 
imd prayed condemnation in the Admiralty. 

C But 
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But the Cuftom-houfe Officers prayed a 
prohibition on the 3d and 4th of Queen 
Anne, as being an importation contrary to 
law : it was argued ; and the prohibition 
was granted. Lord Chief Baron Ward aver- 
ring, that the importation^ which was of 
prohibited goods y was a forfeiture to the Crown f 
antecedent to the feizure for the Lord High 
Admiral. Determined, June 3^ 1709* 

On appeal to the Lords of cafes of for- 
feiture, on account of Torture, they were 
not condemned as droits to the Lord High . 
Admiral. 

The Hope, Oftram, Nov. 13, 1710; 
Anne Galley, Fatten, April 4, 17125 St. 
Nicholas, Neal, Od:. 15, 171 2; were all 
condemned by the Lords to the Queen. 

But as this cafe ought to be argued with 
candor : although thefe notes are taken 
from great authority^ they do not mention 
the particulars, and v/e have fearched the 
Regifter-office to no purpofe, as it is in 
great confuiion. 

The drawer of the ad: of court in favour 
of tlie Admiralty has ventured to define a 
revolt y and fays it is a departure from duty^ 
and that the feizors did not revolt from their 
duty, being already good fubjedts. The 

Admiralty 
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Admiralty Proftor, who drew the ad:, fof- 
got the old law maxim, that Omnis defi- 
nitio juris eft periculofa. Every legal de- 
finition is dangerous. 'The nature of all 
human language (fo inadequate to oiir 
ideas,) and of our ideas (fo inadequate to 
things) is fuch, that it is almoft impoffible 
to define any thing fo exaftly, but too much 
will be added, or too little will be expreffed. 

It is indeed a very convenient way for 
Counfel to raife an argument, by giving an 
a definition, or by ftating a falfe principle 
to hurry on to a conclufion. Thus 
you may argue for ever, and draw con- 
fequences from falfe premifes ad infi- 
nitum. 

A revolt means not a departure from duty, 
as Mr. Goftling defines it ; but it is a coming 
over from the party to whom a perfon has 
actually belonged, adhered, or was in the pay 
and fervice of ; as thefe men were in the 
pay and fervice of the Congrefs, and of re- 
bel officers ; who freighted their fhip for 
rebellious purpofes. 

It would be very difficult indeed to fix 
the idea of revolt, if the idea of duty is to 
be joined to it j we muft then go into all 

C % the 
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the queftions of religious, moral, or civil 
duties. But the words of decifion by order 
of council, in 1665, clears the point. What 
are the words ? All fucb Jhips asjhall volutin 
tartly come in^ upon revolt Jrom the enemy ^ do 
belong to bis Majejly. It is clear, that a 
coming in voluntarily from the enemy, in 
whofe power the parties were, is a fuffi- 
cient caufe for eftablifhing the King s right 
diftindl from the Lord High Admiral's. 

The coming in from the enerny is a re- 
volt. Any fuch definition, as ftated by the 
other fide in their ad:, is mere chicaning 
upon the plainefl: words imaginable. 

This argument cannot be concluded, 
without faying fomething upon fentences in 
caufes of condemnation under this aft. 

The fentences of the Court muft con- 
form themfelves in their ftile to the terms 
of the a<ft of Parliament. 

The ftile upon the war a<St will not fiiit 
this fubjedt, nor the times which have given 
birth to it. 

The war adl only faid, that prizes taken 
ihall be the property of the captor. But 
here this aft exprefl^edly fays, that all the 
fhips and goods of the inhabitants of the 

rebellious 



[ 21 ] 

rebellious colonies fhall become forfeited to 
his Majejly \ they muft therefore be ad- 
judged forfeited accordingly. And when 
the ad: goes on in faying, " as if the fatne 
were the goods of open enemies ^ and Jhall be fo 
adjudged^ deemed and taken in all courts of 
Admiralty \ if there is any grammar in the 
worjd, the word forfeited is the antecedent, 
and the term to which every thing that 
follows is relative. It means alfo that 
they fhall be proceeded in by moni- 
tion, and by other modes prefcribed by the 
aft j and where the ad: does not mark the 
line, then the proceedings are to be in fuch 
forms, as if the fame were in a lawful war^ 
according to the ufual courfe of Admiralty 
proceedings ; but ftill as forfeited to the 
King, fimply and plainly : and the adt of 
itfef eftablifhes no droits in the office of 
Admiralty, becaufe it declares none. 

In fuch way therefore, and in fuch ftile 
as the aft of Parliament declares the for- 
feiture, we pray this fhip and cargo to be 
condemned to his Majefty, abfolutely and 
fimply; the prize, or it's amount, to be 
delivered to the nominee of his Majefly's 
warrant, and confequently to be accounted 
iox in his Majejifs Exchequer. 

Arguments 
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Arguments on the part of the Admiralty. 

J)r. Harris. The warrant of the Crown 
on which the Kings Advocate relies^ is no 
siuthority to the Court, and the prayer that 
the fhip and cargo fhould be condemned in 
the Exchequer is equally ft range. There 
can be no condemnation here to the King 
in his Exchequer. Every prize muft be 
condemned either to the King in his office 
pf Admiralty, or to the King as taken by 
Jiis officers, fince the ad has granted the 
prize to them. 

The King's Advocate is called upon to 
ftiew any precedent s> where fhips of the 
enemy, taken by perfons not commiffioned, 
have ever been condemned to the King, 
^.bfolutely and fimply. 

In regard to the claim of Metherel, he 
is no taker. In the cafe of the Brilliant, 
i?vhich came into the port of Kinfale, and 
a Midihipman tov^red her in, it was con- 
demned as a droit of Admiralty. 

In regard to the patents of the Commif- 
fioners of the Admiralty, and of the Lord 
High Admiral, Sir Lionel Jenkins fays in 
his report, that among other droits, there 

were 
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were conveyed to the Lord High Aamiral 
cafualia. 

It is agreed by all the Advocates who re- 
ported at the fame time, that fhips, taken 
in time of war by perfons not commiflioned, 
were to be adjudged as perquifites of the 
Lord High AdmiraL 

The act of Parliament plainly confiders 
the prefent cafe as a cafe of war, and the 
claufe (declaring the fliips arid goods of the 
inhabitants of the colonies enumerated to 
be forfeited, as if they were the ihips and 
goods of open enemies, and fliall be fo ad- 
judged, deemed and taken in all courts of 
Admiralty, and all other courts whatever) 
plainly. confiders fuch captures as prize of 
war, and to be proceeded upon in the fame 
courfe I and fo the commiffion to the Judge 
direfts him to proceed according to the 
courfe of the Admiralty. 

In regard to the diilindlion taken of a 
revolt, it will not hold; for it muft be a 
revolt from the enemies ; now thefe perfons 
were not enemies, and did not revolt from 
their allegiance. 

Dn Harris prefled for cofts againft Me- 
therel, as having obftruiled the proceedings. 

Dr. 
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Dr. Wynne^ on the fame fide, went over 
the fame ground. 

Although no droits, no profits, or emo- 
luments are veiled in Lords of the Admi- 
ralty, yet the power of colledling them is irt 
the commiflion of the Lords, and they ac- 
cordingly appoint their own colledtor by 
their own commiflion. 

The prayer in the aft on the part of the 
Crown is very ftrange ; that the fhip and 
goods fhould be condemned as the efFefts of 
the inhabitants of the rebellious colonies, 
forfeited to his Majefty, abfolutely and fimply, 
purfuant to law, and by virtue of the faid aft 
of Parliament, and receivable immediately in 
his Majefty's Exchequer, agreeable to hisMa- 
jejfly's warrant under his fign manual, coun- 
terfigned by the Lords Commiflioners. 

Here is a puzzledom in the aft ^ and as to 
the authority of the warrant as binding upon 
the court, that is given up. 

It is faid, this fiiip is not prize of war, but 
prize of forfeiture ; but it is certainly prize 
of war. The aft of Parliament ufes the 
word lawful prize in general, and the aft iS 
a declaration of war. It is his Majefty's 
prerogative folely to declare war j and this 

aft 
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aft for prohibiting all trade and commerce 
with tbc inhabitants is, altho' aukwardly 
and obfcuredly drawn, the very counterpart 
in general of the old adl of prize of war. 

There is not a word of the Exchequer in 
the whole ad, and the commiffion to the 
Judge fpcaks only of proceeding according 
to the courfe of the Admiralty. 

The fentence of condemnation already 
has condemned the fhip and goods, not as 
a forfeiture, but as a confifcation and as 
lawful prize, referving to whom the fame of 
right belongs. 

The King*s Advocate has carried up too 
high the inherent right of the prerogative 
of the King to all prize of war. Antiently 
fleets J&tted out were the {hips of the fub- 
jed: ; the King had one fourth of the prize, 
the Lord Admiral had two fourths, and the 
reft was divided ; and fo it is laid down in 
the black book of the Admiralty. 

But from the time there has been a royal 
navy, it has been otherwife. In Queen 
Anne's time, at the beginning of the war, 
the Queen had half, the Lord Admiral had 
his tenths ; but privateers had the whole. 
Upon the cruizers aft, which gave the 

D whole 
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whole to the captors, matters were ilfcfdf, 
aiid by tht Amci'icaii aft the |>#i2e offi<:€S 
vrere fuppreflbd. 

Now the prefent queftion ntay be put on 
this ifllrc. Can they produce a cafe in fcveaty 
yTcars where there has been aay condemiHt- 
tion to the King of prize taken hy perfons' 
not commiflion^, but in the office of Ad- 
miralty ? 

Is rhere any new right, or will it net be 
▼ery inconvenient that the courfe o£ bufinefai 
ihould be altered from it's afuai mode of 
proceeding ? 

In regard to the revolt^ there was no 
coming over of rebels from rebelsf, i^ 
change of allegiance. Dr. Wynne preffed 
cofts againft Lieateoant Metherel, and fai<i 
that tlie fervice would be ruiiyed if com^ 
nwfnders of King's fhips^ were to hare fhip^ 
of the enemy in port ; foff that they were 
given too much to Het^ m harbour. 

Dr, Calvert for Methetel contended, that 
neither the King abfotutely, nor in hifi of^ 
fice of Admiralty could haire the prize, if 
there was a taker bfeing a comroifSonedi 
officer.. 

That 
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Thu neither Ae revolters were takers;, 
nm the Cuftom-houfe ofBoers^ aad there- 
fore the King's officers of the Navy, who 
feized after the ihip was moored, had the 
fole property by virtue of the adt ; for nor 
body ha$ a right to take under the terms of 
the ad, but the officers, ieameo and fol- 
diets OB hwrd the King s fliip, 

AU the cafes of {hips taken in port, CO0- 
deiyyied to the Lord High Admiral, were 
before the prize aft of Queen Anoc in fa- 
vour of the Navy officers, and quoted the 
cafe of the Vooriighteyheith, condemned 
to the Pembroke^ This cafe was decided 
by the Lords after the ad: had given away 
the Queen's right of prize to the captors* 
This cafe he faid the King's Advocate* 
had furniihed him with. That the fuper- 
ieding Metlierel^s ckim would be a great 
difcouragement to the King's fervice. 

The King's Advocate replied, that he 
was ailoniflied to hear the Advocate for the 
Admiralty, and the getitiemen with him 
prefs for coils againft Lieutenant Mctherel, 
and wondered who had inftrud:ed them to 
pufli fuch a point. He would not fay a 
word for his part to hurt the officers of 
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the Navy, altho' in this cafe he could hot 
admit Lieutenant Metherel to be a taker 
v^ithin the adt. 

As to the King's warrant, he thought the * 
meaning of that being ufed on this occafion 
was already well underftood by the Court, 
and explained by himfelf, not as an authority 
binding on the Court, but an authority to 
himfelf to appear before it, and aflert the 
King's right. That there was too much 
reafon to think from the late decxfions here, 
and from other reafons, that every thing 
relating to the feizure of the American 
(hips was upon tender ground, and in com- 
ing before the Court no more was meant 
than to have a proper juftification for the 
King's firft law officers thcmfelyes ; to take* 
the opinion of the Judge in an amicable way, 
with which opinion, whatever it may be, 
he (hould be fatisfied, if his fuperiors fhall 
be fo 5 and therefore in fuch a caufe every 
matter (hould be treated with the utmoft 
delicacy and decorum. He was therefore 
infinitely furpri^ed to hear any mifrepre- 
fentation of his words, or a want of can- 
dour on the other fide, by counfel concerned 
for any fubordinate part of the, King's Gow 
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in^ament^ upon a queftion of prerogative 
clainjed by both jSdcs. He had ever made' 
it a rule of conduct ever fince he had been 
at this profeffion, in no caufe whatfoever 
to reprefent a gentleman's words with the 
leaft perverfion, or to ftate falfe fafts, or 
falfe quotations. Nothing is fo eafy as by 
miftating the expreffions of the oppofitc 
fide to raife an argument, and to reafon on 
for ever. There is no ingenuity in all this, 
but it is a pradiice too common at another 
bar, and beneath every man who would 
have the character of a lawyer fupported, 
as it alTu redly may be, on the footing of a. 
real gentleman and man of honor. He 
would anfwer the arguments feriatim of 
both the learned gentlemen : The wor4 
puzzledom was a new word, he could nei- 
ther find it in the dictionary, nor in any 
part of the prayer of the adt ; and he neither 
loved puzzledom or quibbledom, nor decla- 
mation. He would meet the gentlemen on 
fair grounds of arguing in a caufe where 
every thing was to be laid before the Court, 
io as tp aid it in forming a judgment ; and 
in. which all parties would moft probably 
acquiefce as perfedlly fatisfied* . To thei 
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jflertion tluit there is no diflindioti becwoen 
tlie right of the King to prize fimply, a»d 
to prize in the office of Admiralty, is clearly 
afifwered. There is fuch a diftindion even 
when there is a Lord High Admiral^ a 
Bwch greater creature of Royal prerogative^ 
ifcan t .e mere executive board of Commif- 
fioners ; and this is proved to a demonftra- 
tion, by the dt:cifion of the order in council 
in 1665. There the line i« drawn between 
tfec King and his Admiral ; and altho' in 
die duft of ages, and the confufion of office, 
precedents on all fides lye buried, yet con- 
demnation to the King of his rights mruft 
ncceflarily have ran after that decifion, in 
a different ftiie to the condemnatioij of the 
Lord High Admiral's rights. 

The flile in the cafe of {hips taken by 
the King's men of war is, *^ condemned to 
*^ our Sovereign Lord the King, taken by 
*^ fuch and fuch persons commander, ice." 
ilo far is the propofitioo from being true 
ai&rted by the council on the other iidir, 
that no prize to the King is condemned in 
the Admiralty, but only in the ftilc of con*' 
demnation to the King, in hU office of 
Admiralty. 

The 
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Thd chain of precedents, to fliew thsz 
^JK droitar of the Kmg m the office of Ad^ 
mifsdty are condeiUned therey i^ admitted f 
but it prov^ ftotbing againft the for feiturey 
to the King under the pfefeat ad of Paer- 
lfament« Becaafe this is our propoHtioiiy 
** The fhipsJ and goods of iixhaJbitants of the 
^' rebdlfous colonies^ coming and going 
^ ffom thence and forfeited to the Kinig^ 
*' are no droits, but are forfeitures/' 

You cannot reafort from the war pf iac ad 
to this aift, prohibiting the trade of theAme* 
rican rebellioas colonies, andmaJcing all their 
property in their fhipi and cargoes to bd 
eCchesiU to the Crown* All efcheats and 
forfeitures are not confifcable in the Ex^ 
ohequer ; thcfe which arife out of a new 
crime aitd a new law nsade to puniih that 
crime are made confiscable here ; we do^ 
not pfaj to hare them condemned in the 
j^chequer,; bat we fay^ when condemned 
they will be receivable there. I do no€ 
mean the Court of Excheqi^ier whcn^ I fpeak 
^ tbe receipt of the Exchequ^« Sir Lionel 
Jenkins, in his report to the King an4 
couaciU ^^^ i^t fay that cafa^ia * are- 

♦ Victe argttmeni 0f Ih. Hmh. 

conveyed 
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conveyed to the Lord High Admiral, bttt 
bona cafu fortuito reperta, and even there 
he fays exprefledly, that the King has a 
concurrent right with the Lord Admiral* 
He fpeaks of only two precedents being to 
be found of the Lord Admiral having fhips 
in port, and then he fays it did not appear 
by whom taken; and he gives the prefe- 
rence to the King's £bips before the Lord 
Admiral . 

But after all in regard to his report, (al- 
tho' he was Judge) and Sir R. Wifeman's, 
the King's Advocate, and Sir William 
Turner's, the Lord Admiral's Advocate, 
and Dr. Budd's reprefentations of the Lord 
Admiral's rights, they were all mere opi- 
nions 'till the point was finally decided at 
a fubfequent period, by the order of council 
in March 1665-6, and all thofe opinions 
varied upon the fubjedl of the Dutch war, 
as much as ours do upon the prefent fub- 
jedt of the American rebellion ; in which 
every thing is novel. 

Sir Lionel's opinion was an extrajudicial 
report; and it is fomething fingular even 
in thefe times that the Lords of the Admi- 
ralty call upon their Judge for reports. 

I 
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* 1 very much doul?t, in the prefent cafd/ 
whether the Advocate of the Admiralty has 
reported this fhip to be a droit ; and I am 
exceedingly jealous of SoUicitors ahd Proc- 
tors of any Boards carrying on fuits without 
a fandkion and authority from their fupe* 
riors. 

But we are told it would be improper and 
inconvenient to change the courfe of pro- 
ceedings. The anfwer is> you muft change 
the proceedings ; they muft fit the fubjed: 
matter. There is a ftrange difpofition in 
many men to ftart at every thing that is 
novel : the argument is, ab ignavia ad ig- 
naviam, from the idle to the indolent ; and 
who would fit every leg, however fore, to 
the fame boot. If the adt of Parliament 
had been better and more carefully drawn, 
it would have faved much confufion, by 
being better fitted to the bufinefs of this 
peculiar rebellion, which is very different 
from a war with Spain and France, and has 
very different confequences both legally and 
politically. But here a new crime is de- 
clared, a new law is made, new proceed-^ 
ings muft be had of courfe to carry it into 
execution, unlefs we mea.n to embarafs Go- 

E vernm^nt. 
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vcrnment, and add to the confufion. It is 
a faying in fome civil law books very juft. 
Mutatis horainibus quid obftat mutari fcn- 
tentiis ? Change the ftate of men and the 
laws, and their decifions muft change with 
them. In other words, new m^iXp new 
meafures ; new principles, new confequen^ 
aesi - 

. Therie is »o wifdom in oppofing a violent 
ilream ; and the nxan who does fo, juqder aa 
idea of avoiding difficulties and remaining 
at his eafe, will onlyencreafe his uneafinefs 
and perplexities in the end. I love not no- 
velties in religion, law, (W politicks more 
than any man here ; but there is a time and 
tide of human things, which bears down 
all before it, like a flood. 

The King's warrant in this caufe is new, 
it is faid : But is that any reafbn to alarm 
a court ? Is not the Judge's warrant in all 
thefe caufes of forfeiture for rebellion new ? 
The commillion by which this caufe is 
beard ? and from the terms of which they 
argue ?* But fhow precedents, it is urged 
with an air of triumph ? I anfwer, iliow 
thirteen colonies of Britifh fubjeAs in arms 
againft the mother country ; a naval force 

and 
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and immenfc army on the part of the co^ 
Ionics, who have declared themfelve? in- 
dependent, and affumed fovereigntjr. 

A new fcene is this, aftonifliing to all 
Europe 5 fuch as if any man had predifted 
twenty years ago, it would have been 
thought a fufBcient reafon for a ftatute of 
lunacy againft him, and for his confinement. 
Yet the coqnfel on the other fide argue 
againft novelty in proceedings upon an a(fl 
intended to reftrain this rebellion, which 19 
of a fpecies never known in the hiftory of 
the whole • globe, (for I do hot admit the 
cafe of the Netherlands, which were not 
colonies of Spain, to be analogous) and to 
which evil we hardly know how to apply 
the remedy of the laws, but that of force, 
with which the conftitution is armed. 

The warrant of the Crown in the cafe of 
prizes, not granted away to the fubjedt by 
royal declaration or ad of parliament, is 
not a novelty. But where are the prece- 
dents on the other fide of Admiralty droits 
of the goods of inhabitants of the rebel- 
lious colonies forfeited to the King ? 

It is true the adt ufes the word frize^ and 
does not ufe the word Exchequer ; it is an- 

E 2 fwered 
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fwered by us, it does not ufe the word droLt« 
of Admiralty, nor of perquifite, when any 
fliip is forfeiture to the King: then, and not 
till then it becomes lawful prize. Under 
this act if there were a Lord High Admiral, 
he ought not to have this forfeiture ; and 
as to the King's officers under this aCt 
againft rebellion^ as under the late adt for 
war, the captor has no right immediate to 
the capture 'till after it fhall have been ad-* 
judged, that is, until it fhall have been 
iinally adjudged lawful prize to his Ma- 
jefty i and all the int^reft of the captor is 
only a fecondary right, dependant and in 
expedtancy, the primary right bqing to his 
Majefty, and {he capture being firft, accord- 
ing to the ufage and ftile of the cpurt, con- 
demned to our fovereign Lord the King, 
and moved and profecuted by the King's 
own Advocate and Procurator-General^ iij 
his Majefty's name j and the monition cit^ 
ing all perfons having intereft to appear^ 
being taken out by the latter from the pro-? 
per office of the court. 

As '* lawful prize," follows confequen- 
tial of forfeiture, fo cfcheat receivable in 
the JExchequer follows confecjuentiaj of 
fprfeiture, 

I 
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I meant the receipt of the Exchcqueri 
not the judicial Court of the Exchequer ; 
I do not mean to infringe the jurifdi<3ioa 
of the Admiralty Court : tho' I muft add, 
it derives it's whole authority in matters of 
prize of war 2sA forfeiture from an occajknal 
aft of Parliament ; otherwife doubtlefs the 
Court of Exchequer might interpofe judi- 
cially which has a Handing jurifdiftion in 
all matters touching the King's revenue, and 
all profits acquired to the Crown. 

There has been fomething quoted, but 
not truly from Sir Lionel Jenkins about ca^ 
fualia. If we look into the books, we 
ihall find that there is in the conftitution of 
this country, an officer at the Exchequer 
called the King's Efcheator, of very antient 
cftablifliment under the Lord Treafurer, 
whofe bufinefs it is to inform of efcheats 
and cafual profits of the Crown, and to feize 
them into the King's hands, and who ac- 
counted to him, Co. Litt. 92. and concerning 
the deference to be paid to the nominee of 
the Crown and the King's warrant, fee i 
Salk. 37. 

I am not very fond of pedantick differta- 
tions^ but as a very learned gentleman ha$ 

quoted 
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Will in its title ; becaufe it involves all thd 
inhabitants of the rebellious colonies in pe- 
nalties of forfeiture for the crime of many. 
It was fo underftood both by adminiftration 
who defended it, and by thofe perfons who 
oppofed it in the Houfe of Commons : One 
party faid it was unjuft and inhuman; the 
other faid it was neceflary, and that dillinc- 
tions in the moral and natural world were 
in many cafes in this life impoffible, 'till 
Providence fhall clofe the whole, and dif- 
cover the great end of all things. That the 
innocent have a remedy to form counter 
aflbciations ; they muft rife againft the au- 
thors of their calamities. 

The learned gentleman inlifts the adl is a 
declaration of war, which tAe King, he fay s^ 
can only declare \ what is this, but to get 
upon the ground of argument ufed by the 
rebels, that this war is not the King's war, 
but the Parliament's war ? 

The argument drawn from the terms 
of the lafl provifional interlocutory decree, 
which referved the queftion to whom the 
/hip and cargo of right belong, and con- 
demned the fame *1 as prized' without ufing 
the form in the aft forfeited, is very un- 

candid 
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ftandid and unbecoming in a caufe wherd 
we arc all to inform the Court ; to be clear, 
and not fubtle. 

In the firft place^ the drawing up of that 
interlocutory decree was not attended to at the 
time, and of courfe not objedted to in point 
of words ; for if it had been objected to then, 
we muft have gone at that time into the 
whole of the prefent queftion. adly. If 
the interlocutory decree is ill worded, it may 
be and muft be reformed and adapted to the 
final fentence. 3dly. Any Regiftrar's manner 
of taking down any order, according to his 
own language and ideas, as in a matter of 
courfe, will not bind down the Judge upon 
a final hearing. 

The law calls the Regiftrar of a Court 
oculus judicis; but he is neither the ear 
nor the head : and it is well Regiftrars are 
not, for otherwife, under the idea of. cafing 
a Judge, they might determine many a 
caufe ; at leaft might have a bias. 

It is faid, that here is^ no revolt from the 
enemy. It is fo far from being true, that 
the Mate, to the 9th interrogatory, expref- 
fedly fwears, that Bayard and Jackfon, the 
owners of the fhip, came on board, and 

F were 
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were ofRccrs in the rebel army, and in rc-^ 
gimentals, which he defcribes ; the cargd 
belonging to the Congrefs. He therefore, 
and the reft of the crew who revolted, were 
their fervants; and the Mafter adhered fa 
perfeftly to them, that he offered Sanda 
who was the Mate, and the crew, fix months 
wages to change their refolution again and 
to complete the voyage. To fay therefore, 
that here is no voluntary coming in from th^ 
enemy upon revolt ^ is a falfe afferti<m in the 
teeth of evidence, and the definition of re- 
volt being a defertion of duty is a wretched 
quibble to avoid the article of the decifion 
of council, in 1665-6, which fays, that not 
the Lord Admiral, but the Kingfhall have a 
jhip coming in from the enemy voluntarily upon 
revolt. Did not Sands the Mate revolt^ 
from his adherence to his Mifter and the 
Congrefs ? 

As to arguing out of the paper or adi of 
Court, it is equally uncandid. This is 
merely a paper, ftating fadts, drawn up and 
figned by both parties, for the information 
of a Court previous to a hearing of their 
refpe<5kive petitions. This ad: is handed 
about and fent from one Prodor to another. 

It 
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It is ornamented fbmetimes with flowers 
more than is fit, by pradlitioners who de-* 
light in them : but no Counfel ever argues 
properly from the deductions or reafonings 
of ProiSlors, but from fubftantial fadts. As 
to the prayer, it is to be adhered to ; there 
is no puzzle in it : the words forfeited to 
the King were never in any prize aA of war 
before : to that ftile of forfeited we pray, 
that the fentence of the Court may be coii-^ 
formable. Upon this word the whole 
argument turns ; as in ^ this fpecial zSt 
of Parliament, the whole queftion is con- 
centered. 

We pray, that the fhip and cargo in 
queftion may be decreed forfeited to his Ma- 
jefly, andofcourfe, bylaw, to be received 
in his Exchequer. 

Mr. Chamberlayne appears not as Solli- 
citor of the Board of Treafury, but as w- 
minee of his Majefty. 

The Deputy Regifter, Mr. Biihop, arofe. 
He faid the King's Advocate had bore very 
hard upon him for the office of the Re- 
giftry being in great confufion. That it 
never was in fuch good order as it had been 
fince his time, and that he had taken great 

F 2 pains 
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pains in fearching for precedents, and had 
been always ready to communicate every 
thing that was called for. 

The King's Advocate replied, that he had 
not the leaft idea of refledting upon the De- 
puty Regifter himfelf, whom he knew to be 
a very good officer *, but that his predeceffors 
were not equally careful of the records of 
pffice, as every body there knew ; and when 
he fpoke of precedents not being to be 
found, the precedents named were of near a 
hundred years ago, and no wonder if they 
were buried in the duft of ages. That every 
public officer ought to be paid for his 
trouble, and that it merited highly the at- 
tention of Governnient, that an office of 
record in {q important a department as the 
Admiralty fhould have it's regiftry put into 
due regulation and kept in a proper place, 
that Indexes fljould be made, and this Deputy 
Regifter be paid for his trouble. 

Sir George Hay. This ad: is a declara- 
tion of war*, and the Courts of Admiralty 
are to proceed to confifcation under it. 

The a6t does not afFeft the rights of the 
Adipiralty ; fays ijothing about them : and 

# Tbc Parli^eijt cannot dedare war. 
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{o the prize a6l in tinie of war faid nor- 
thing about them, yet they remained to the 
Admiralty. 

As to the particular word /orfeiteJ in the 
aft, it is an ill-founded imagination that 
this makes an efcheat. The cour/^^f of Ad- 
miralty 

f The only courfe of Admiralty cannot have been to 
pronounce prize to the King in the office of Admiralty, 
or to the captor, bec^ufe in Charles the ad's time, thtrc 
muft have been condemnation to the King of his own 
ihare, independent of the Lord High Admiral's j and in 
Queen Anne's time to herfelf, of the moiety which was 
the Queen's, from 1705^, till the aft in favour of cap* 
tors in 1708; and then by an order of council, dated 
March 1708, it was fettled, that all proceedings for pri:^ 
were to he in the ^een^s name as formerly. Before this a£l 
the Queen doubtlefs had her Commiffioners. The 
Crown does every thing and receives every thing by 
commiifion. 

Charles IL had his CommifHoners of prizes, to whom 
the King's prizes were condemned. Lord Afhley was 
Firft Commiifioner; and it was owing to the DukeV 
CommiiHoners complaining that they were obftrudted by 
the King's Commiffioners, that the matter was referred 
for a folemn hearing before the Privy Council, in 1661, 
when the regulations were made on which the King's 
Advocate now infifts. The inftruftions of the Collector 
of the Admiralty droits at this day fquare exadUy with 
tbefe regulations. The cafes of the King's own prizes, 
which are diftinguifhed in the deciiion of the Council in 
2661^ make ^q par( of his ipftrudtions. And fo far is 

thf 
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miralty proceeding is to be obferved ^ and 
as to the operation of the afl:, my opintQn is, 
that it would be very bard to uiiderftand by 
it, that all the American fubjeSis trading to 
and from America^ innocently intending, or 
juggling wit A other nations, in the ivay u/u^ 
ally connived at, are to be deemed rebels, and 
their Jhips and goods confifcated. 

Before you can condemn, yw mufi prmye that 
the parties have been aBualfy concerned in 
Jme a£i of rebellion. 

In this cafe the crew did not agree in any 
9St of rebellion 1 they feized the fhip as 
American, and confined the Mafter, and 
delivered her up to the officer* of the Cuf-- 
toms. 

The Captain is an enemy, and fo being 
difpofTefled, it brings it within the cafe of 
the doftrine, that an enemy's fhip taken by 
perfons non-commifiioned ia a droit to the 
King in his office of Admiralty, 

The men were liege fubjeds of the King 
(and not to be considered aa rebels) they 

did 

the Kill's warradit from being a novelty m the prefect 
»ge, that his late Majefty had CofEunifffiooen oi pvizes 
for thofe which were taken^ when hoftilitiiea began before 
the declaration of the late war. 
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did not coniider themfelves {o, and for that 
rcafon they never revolted from the enemy. 

There is a great difference when there is 
a Lord High Admiral^ and when the King 
z&s as Lord High Admiral himfelf. 

Thefe men were not revolting enemies, 
but the (hip came in by good fubjeSs means, 
and they deferve their reward* Doubtlefs^ 
Government will give it them. 

Rebels goods have always been condemned 
as droits of Admiralty, when taken by non- 
commiffioned perfons. Many cafes of this 
fort were adjudged in the laft rebellion*. 
There was a cafe of the fliip the Duke de 
Vendome determined in 1716. The dif- 
pute was then the fame as now, and it 
was faid, that bona rebellatorum belonged 
to the King, independently of the office of 
Admiralty. The cafes of the confifcation 
of the goods of rebels in the Duke of 
Monmouth's rebellion, decreed to King 
James IL and moved by Dr. Oldys, the 

King's 

* At that period there was no fpecial aft of Parlia* 
tnent declaring that rebellion^ or enafting forfeiture to the 
King of the goods and effefts of perfons only virtually 
rebels, that is, as inhabitants (merely) of rebellious co^ 
hnies* 
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King's Advocate, were then quoted * but 
the Court obferved, that at the time of 
Monmouth's rebellion, there was neither 
any Lord High Admiral, nor was the office 
in commiffion ; the King exercifcd it him^ 
felf. 

' Had there been a claufe in the prefent 
aft, as there fhould have been, referving 
all forfeitures taken by perfons non-commif- 
fioned to the King immediately, it would 
have done. 

The non-commiffioned takers have al- 
ways been allowed falvage by the Court, 
and I have known half given ♦ 

I condemn the fhip and goods as a droit 
of Admiralty. 

The King's Advocate then moved, that 
the fentence might be without prejudice to 
the right of the falvors. I have very good 
reafons for this on the part of Government. 

Judge, For what reafon ? Doubtlefs you 
muft have good reafon. 

Anfwer. For the reafon juft now given 
by the Court itfelf, becaufe they deferve 
it. 

Judge. 
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Judge, I will not give it now ; let the 
King*s Government reward them as it 
pleafes.*^ 

♦ Sir George Hay afterwards declared privately to the 
King's Advocate, that he was miftaken in this general 
d.eci(ion, and was vefy forry for it. 

The cafe of the Voorfighteyheit, quoted by Dr. Cal- 
vert as cited by the Advocate General, and that it was 
condemned to the Admiralty, was not fo cited ; for it 
was cited as condemned to the Pembroke man of war, 
though taken in port ; and fo decreed by the Lords of 
appeal, 30th of July, 1709, after the aft of the Queen 
in 1708 had pafTed, giving all ;'ight of prize to the 
captors. 
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At the Council held at Worcefler-^lldufe^ 
the 6th of March, 1665-6, 

PRESENT 

The K I N G's moft Excellent Majefty, 

His Royal Higbnefs the 7 hord Fitzarding^^ 

Duke of Torkj \ hord Arlington^ 

His Highnefs Prince 1 J^ord Berkeley » 



1 



Rupert^ J LordAJhky^ 

Lord Chancellor^ . .Mr. Sec. Morice^ 

Duke of Albemarle^ Sir William Co-\ 
Earl of Lauderdaky ' ventry. i 

WHERRAS through the long inter- 
miffion of any war at fea by his 
Majefty's authority, feveral doubts have 
arifen concerning certain rights of the Lord 
High Admiral in time of boftility, the de- 
termination whereof appearing very necef- 
fary for the diredlion as well of his Ma- 
jefty's officers as of thofe of the Lord High 
Admiral ; upon full hearing and debate of 
the particulars hereafter mentioned, the 
King's Council learned in the common law, 
and likewife the Judge of the High Court 
of Admiralty, and thofe of his Majefty, &c. 
his Royal Highnefs the Lord High Ad- 
miral's 
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tiiiral's counfel, in the faid High Court of 
Admiralty being prefent, his Majefty pre* 
fcnt in Council, was pleafed to declare, 

I ft. That all (hips and goods belonging 
to enemies coming into any port, creek, or 
road of this his Majefty's kingdom of Eng- 
land or of Ireland, by ftrefs of weather or 
other accident, or by miftake of port, or by 
ignorance, not knowing of the war, do be- 
long to the Lord High Admiral ; but fuch 
as fhall voluntarily come in, either men of 
of war or merchant-men, upon revolt, from 
the enemy, and fuch as fhall be driven in, 
and forced into port by the King's men of 
war, and alfo (xxchjhips asjhall befeized in 
any of the, porfs^ creeks or roads of this king- 
dom, or of Ireland, before any declaration of 
"War or reprifals by his Majefty, do belong 
unto bis Majejly. 

2d. That all tntvciYsJbips and goods ca- 
fually met at fea, and feized by any veflel 
not commiflionated, do belong to the Lord 
High Admirah 

3d. That falvage belongs to the Lord 
High Admiral for all fliips refcued, 
^ 4.th That all ftiips forfaken by the com- 
pany belonging to them, are the Lord High 

G 2 Admiral's, 
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Admirars; unlefs a (hip commiffionated have 
given the occafion to fuch dereliftion, and 
the fbip fo left be feized by fuch fhip pur- 
fuing, or by fome other fliip commiffionated 
then in the fam^e company, and in purfuit 
of the cjieniy. And the like is to be un*- 

derftood of any goods thrown out of any 
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BxtraSied from the Regiftry of bis Majeftys 
High Court of Admiralty of Ehgland. 

GE O R G E the Third, by the grace of 
God, of Great-Britain, France and 
Ireland^ King, Defender of the Faith, &c. 
To our right trufty and right well-beloved 
coufin and counfellor John Earl of Sand- 
wich, our trufty and well-beloved Johij 
Buller, Efq; our right trufty and well-be- 
loved coufin Henry Vifcount Palmerfton of 
our kingdom of Ireland, our trufty and 
well-beloved Charles Spencer, Efq; com- 
monly called Lord Charles Spencer, our 
right trufty and well-beloved coufin Wil- 
mot Vifcount Lift)urne of our. kingdom of 
Ireland, our trufty and well-beloved Henry 
Penton, Efq; and Sir Hugh Pallifer, Bart, 
greeting r whereas we did by our Letters 
Patent, under our great feal oi Great- Britain, 
bearing date at Wcflmtnfier the thirtieth day 
of December, in the fifteenth year of our 
reign, nominate, conftjtute and appoint 
you the fajd John Earl of Sandwich, John 
fuller, Henry Vifcount Pajmerfton, Charles 
3pencer, commonly called Lord Charles 
Spencer, Wijmot Vifcount Lifburne, and 
JFJenry Penfon ; together with our right 

trufty 
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jtrofty and well-beloved counfellor Auguftus 
John Hervcy, to he our Commiflioncrs for 
executing the office of our High Admiral 
of our kingdoms of Great-Britain and Ire-- 
ianJ, and of the dominions, iflands and ter- 
ritories thereunto fefpedbively belonging; 
and of our High Admiral of New England, 
yamaica, Virginia^ BarbadoeSy Saint Cbrif- 
iofber, Nevis, Mount/errat, Bernmdas and 
Antigua in America i znd of Gtiineyy Binny 
and Angola in Africa, and of the iflands 
and dominions thereof; and alfo of all and 
iingular our other foreign plantations, do- 
minions and territories whatfoever, and 
places thereunto belonging, during our 
pleafure, as by our faid recited letters pa- 
tent, amongft other things therein con- 
tained, relation being thereunto had, may 
more fully and at large appear. Now know 
ye, that we have revoked and determined, 
and by thefe prefents do revoke and deter- 
mine our faid recited letters ' patent, and 
every claufe, article and thing therein con- 
tained. And know^ ye further, that we, re- 
pofing efpecial truft and confidence iri the 
approved wifdom and fidelity and experience 
of you the faid John Earl of Sandwich, John 

BuUer^ 
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Buller, Henry Vifcount Palmerfton, Charles 
Spencer, Wilmot Vifcount Lifburne, Henry 
Penton, and Sir Hugh Pallifer, of oup 
efpecial grace> certain knowledge and meer 
motion, have nominated, conftituted and 
appointed, and by thefe prefents do nomi-* 
nate, conflitute and appoint you to be our 
Commiflioners for executing the faid office 
of our High Admiral of our faid kingdoms 
o£ Great-- Britam ^nd Ire/and, and of the 
faid dominions, iflands and territories there- 
unto refpeftively belonging ; and of our 
High Admiral of New England^ Jamaica^ 
Virginia^ Bar badoes^ Saint Chrijiopber^ Nevis ^ 
Mountferrat, Bermudas and Antigua in Ame^ 
ricai and of Guiney,. Binny and Angola in 
Africa^ and of the iflands and dominions 
thereof; and alfo of all and Angular our other 
foreign plantations, dominions and terri- 
tories whatfoever, and places thereunto be- 
longing, during our pleafure; giving and by 
thefe prefents granting unto you our faid 
CommifEoners, or any three or more, dur- 
ing our pleafure, full power and authority to 
doy execute , exercife and perform all and every 
a^, matter And thing which do belong or apr 
pertain to the officq of our High Admiral of 

our 
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our faid kingdoms of Great-Brltain and tre^ 
landy and of the dominions, iflands and ter- 
ritories thereunto refpe<ftively belonging *, 
and of our High Admiral of New England^ 
yamaica^ Virginia^ Barbadoesy Saint Cbrif^ 
topbery Nevis, Mountjerraf, Bermudas and 
Antigua in America ; and of Guiney, Binny 
and Angola in Africa, and of the iflands 
and dominions thereof; and alfo of all and 
iingular other our foreign plantations, do- 
minions and territories whatfoever, and 
places wherefoever to them or any of them 
belonging, as well in and touching all thofe 
things which concern our navies and (hip- 
ping, as thofe which concern the rights 
and jurifdidions of or appertaining to the 
office of our High Admiral aforefaid. And 
we do further by thefe prefents give and 
grant unto you our faid Commiffioners, or 
any three or more of you, full power and 
authority to make fuch orders, and iflue 
fuch warrants for the repairing and pre- 
ferving our (hips and veiTels already built 
and to be built in harbour, with all things 
belonging to them and every of them, ac- 
cording to your beft diredtibus, and for the 
well building, repairing, fitting, furnifliinj, 

armijj. 



is?] 

arming, vitflualling and fettiilg forth fuch 
(hips and fleets as you Jhall receive dire^ions 
for^ either from us or from our Privy Coun^ 
cU^ and alfo to eftabliih and diredt fuch en- 
tertainments, wages, and rewards for and- 
unto all and every fuch perfon and perfons 
as are or (hall be employed in thofe our 
fervices, or any thing appertaining there- 
unto, and further to give difcharges for 
thofe fervices, or any of them, as to you, 
or any three or more of you, in your wif- 
doms and good difcretions, fhall be thought 
iit, in as ample manner and form as any 
our High Admiral or Admirals of our faid 
kingdoms of Great Britain and Ireland^ 
and of the dominions, iflands and territories 
thereunto refpeftively belonging, or any of 
them, and as any our High Admiral of New 
Englandy Jamaica, Virginia, Barbadoes, Saint 
Chrijiopher, Nevis, Mountferraf, Bermudas^ 
and Antigua in America, and of Guiney, 
Binny and Angola in Africa, and of the in- 
lands and dominions thereof, or of any other 
our foreign plantations, dominions, and 
lerritorifis whatfo^ver and places ihereunto, 
or to afiy of them belonging, might have 
4one, by virtue of his or theit office or 

H jlace 
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place of our High Admiral, or by virtue of 
any commiffion granted in that behalf, 
might do or perform the fame» And our 
further will and pleafure is^ and we do 
hereby Ari&ly charge and command all our 
officers and minifters of or belonging to our 
navy or fhips, and every of them, now^and 
for the time being, and all others in their 
fevcral places, whom it may in any wife 
concern, that they and every of tl^m be, 
from time to time, attendant to you our 
faid Commiflioners, and do carefully and di- 
ligently obferve, execute, and perform all 
fuch orders, warrants, and commands, as 
you our faid Commiffioncrs, or any three 
or more of you, fhall make, give, and di«- 
red: touching the prcmiffes, in fuch man- 
ner and fort, as if our High Admiral of 
Great Britain and Jreland^ and of the dor- 
minions, iflands and terlitories thereunto 
refpcdivcly belonging, or of New England, 
yamaica^ Firginia, Barbadoes, Saint Cbrif- 
top her, Nevis, Mountferrat^ B/^rmudasp and 
Antigua in America, and of Guiney, Binny, 
and Angola in Africa, and of the iflands 
and dominions thereof, or of any other 
foreign* plantations> dominions, and ,terrir 

tories 
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torics what&ivei: and places wher^foever 
thereunto^ or to any of them belonging, had 
made, given^ or dire<3:ed the fame* And to 
the intentyou qur faid Commiflioners may be* 
the better inftruifted hp>v to perform this great 
and weighty fervice to ourbeft advantage, and 
we and our Privy Council may be the better 
informed what orders and dire(9ions, from 
time to time, to give therein, our will, 
and pkafure is, and we do hereby of our 
more eipecial grace, certain knowledge^ 
and meet motion^ give and ^rant unto you 
our faid Commiffioners^ or any three or 
rnore of you, power and authority, not 
only by yourfelvee but allb by any other fit 
perfon or perfons whom you, or any three 
or more of you, fhall make choice of and 
appoint, with aJl convenient fpeed, to make 
a true and perfedt furvey and account of all 
fuch ihips, pinnaces, and veflels of or be- 
Jonging to our navy, and of all the muni- 
tion, tackle, and furniture belonging tp 
them, or any of them, and of all flores, 
.ammunition, and furnitures prepared for 
them and every of them, of all forts, and 
alfo of all courfes now held in managing, 
ordering, and governing of our navy, and 
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to deliver the fame, fo made and taken ^. 
unto us in writings and to propound fuch 
ways and means for the eftablifhing . fuch 
orders and inftru£tions for regulating the 
fame, as ihall be found agreeable to our fer- 
vice, and as may increafe our power and 
forces by fea, and remove fuch corruptions 
dnd abufes as may prejudice the fame, and 
efpecially may reduce th^ mariners and fea<^ 
men, and fea fervice, to better order and 
obedience than is now found amongd them, 
that thereupon we may take fuch fpecdy 
and efFcftual courfe for the fupplying of all 
defeats and reforming of all abufes, as ihall 
be necefTary to make and continue our navy 
ferviccable and powerful for our honourj 
and for the honour and fafety of our realms 
and dominions. And whereas all wrecks 
of the fea, goods, and Jhips taken from pi^ 
rates J and divers droits, rights, duties, and 
priviledgcs have been, by exprefs words or 
othcrwife, heretofore granted to our faid 
High Admiral, and to former Admirals, 
for their own benefit, as duties appertaiit-* 
ing to the office or place of our High Ad- 
miral aforefaid; now our further will and 
pleafure is, and we do hereby charge and 

command 
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command, that all cafual duties, droitisV 
and profits be taken, colle(9:ed and received 
in all places where they fliall happen, by 
the Vice- Admirals, and other officei-s of or 
belonging to the Admiralty, in fuch fort 
as they formerly were or ought to have been 
taken 9 colleSed and received by them, and 
every of them refpedlively, when there was 
an High Admiral of Great Britain ; and 
the faid Vice- Admirals and others, fo tak- 
ing, colledting, or receiving the fame, Jhall 
account for the fame, and every part thereof,' 
unto or before you our faid Commifliohers, 
or any three or more of you, or unto fuch 
other perfon or perfons, in fuch manner 
and form as you, or any three or more of 
you, ihall to that purpofe appoint, but to 
our only uje and behoof, and not otberwife. 
And whereas we conceive it juft and rea- 
fonable that thofe who have or fhall truly 
and faithfully account for what they re- 
ceive, fhould have fufflcient difcharges for 
the fame, our will and pleafure is, and we 
do therefore by thefc prefents give and grant 
.to you our faid Commiffioners, or any three 
f ox more of you, full power and authority to 
ijiie forth difcliarges, releaffts, and quietus 

efts 
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^iiipon fach accounts^ for all duties, droits 
and profits whatfoevcr received or to be re- 
ceived by the aforefaid Vice- Admirals, or 
other colled:ors, receivers, or any commif- 
fioncrs authorized by the Court of Admi- 
ralty to receive any droits or profits of Ad- 
miralty, or any Regifter or Regifters, or his 
or their deputy or deputies exerci^ng the 
office of Regifter in the High Court of Ad- 
miralty itfclf, or in any other inferior court 
of the Admiralty, as you our faid Commif- 
fioners, or any three or more of you, (hall 
approve of the faid releafes, difcharges, or 
quietus efts, to be under the hands of you our 
iaid Commiffioners, or any three or more of 
you, and the feal commonly ufed by you for 
things appertaining to the faid Commiffion^ 
which we will fhall be and remain of record in 
the High Court of Admiralty, under the cuf- 
tody of the Regifter there, to the end that 
' the parties concerned in fuch accounts and 
difcharges, may, according to their occa*- 
fions (if they defire it) receive the fame ex^ 
emplified under the great feal of our Admi- 
•ralty. And our further will and pleafare 
is, and we do hereby declare, that the faid re- 
leafes, difcharges and, quietus efts, fp figned 
♦ J by 



by you our faid Commiffioncrs, or any three 
or njorc of you^ and fcaled with your fcal 
aforcfaid, or the duplicates thereof, re- 
corded in the High Court of Admiralty, 
ihall be held^ deemed and taken^ and be a fall, 
fufiicient and lawful difcharge, release and 
quietus eft to every fuch accountant, his 
executors or adminiftrators. And whereas 
all ofEces, places and employments belong* 
ing to the Navy or Admiralty are properly 
in the truft and difpofal of our High Ad- 
miral of Great Britain and Ireland, and of 
the dominions, iflands and territories there- 
unto refpeftively belonging, and of our 
High Admiral of New England, Jamaica^ 
Virginia, Barbadoes, Saint Cbrijiopher, Nt^ 
ws, Mountferraty Bermudas and Antigua 
in America, and of Guiney, Binny and Afl*^ 
gola in Africa, and of the iflauds and do- 
minions thereof, and alfo of all and lingular 
our other foreign plantations, dominions 
and territories whatfoever and places wherc- 
ibever thereunto belonging for the time b©* 
ing ; and fuch High Admirals have confti-* 
^tuted Vice- Admirals under them, our will 
and pleafure now is, and we do hereby of 
-our further efpecial grac^, certain know- 
ledge 
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ledge and meer motion^ declare and grant, 
that all fuch offices, places and employ- 
ments as ihall fall void during the vacancy of 
the office or place of our High Admiral 
aforefaidy (hall be given and difpofcd of by 
you our faid Commiffioners, or any three or 
more of you ; and you our faid Commif- 
fioners, or any three or more of you, fhall 
and may conftitute Vice- Admirals for fuch 
places where Vice- Admirals have been ufu- 
ally appointed by our faid High Admiral 
for the time being. Laflly, our w^ill and 
plcafurc is, and we do by thefe prefents 
grant to you our faid Commiflioners, that 
thefe our letters patent, or the exemplifica- 
tion or inrollment thereof, fliall be and remain 
in and by all things good, firm, valid andeflfec- 
tual in the law, not with ftanding the ill reci- 
ting, or not truly or not fully reciting the faid 
former letters patent, or the date thereof, 
and notwithftanding the not reciting any 
other letters patent or commiffion concern^- 
ing the faid office and premifles, or any of 
them, heretofore made or granted by us or any 
of our anccftors or predeceflbrs, or any other 
gmiffion, imperfeftion, defeat, matter, caufe, 
•or thjng whatfocver to the contrary thereof 



in ally wife notwithftanding. In witiieijl 
Whereof we havfc tauftld theffe otii- letters td 
be made patent. Witftftf^ oufftlf at k^tji- 
ihinjleri the twelfth day of Aprili in the 
fifteenth yeaf t)f ouf r6igti. 

By writ 0f Privy Saal, 

Y O R K E. 

Qodfi ttetParranti Regiftrar; 
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ExtraSledfrom the Regiftry of His Majejifs 
High Court of Admiralty of England. 

3y the Commiflioners for executing 
the office of Lord High Admiral of 
Great Britain and Ireland^ &cc. 

To 'John J^ckfon, efq; 

WHEREAS all wrecks of the fea, goods 
and fhips taken from pirates and 
enemies, and divers tenths, and other droits, 
rights, duties, and priviledges, which 
have been heretofore granted to former 
Lord High Admirals for their own ufe 
and benefit, as duties appertaining to the 
office or place of Lord High Admiral, 
are, by his Majefty's commiffion to us, 
appointed to be taken, colle(5ted, and re- 
ceived, in all places where they fhall hap- 
pen, in fuch fort as they formerly were 
or ought to have been taken, coUefted, and 
received, when there was a Lord High' 
Admiral of England^ but for his Majefty's 
only ufe and behalf; and, we having a 
good ac<:ount of your experience and inte- 
grity. 
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grity, in which we very much confide, wd 
do, according to the power granted unto 
us, conftitute and appoint you the faid 
John Jack/on^ efquire, to be our Receiver- 
General of the revenues arifen, or to arife,' 
by all or any of the rights and perquifites 
of Admiralty, under what denomination 
foever the fame have arifen, or fhall or may' 
arife, in the room of Burrington Goldfwor-'' 
thyy efquire, deceafed > and we*^ do hereby 
nominate and conftitute you to be our c6m- 
miffioner to afk, demand, recover, and're- 
ceive, to and for his Majefty's ufe, all and' 
all manner of rights and perquifites that 
have been or fhall be feized and taken in 
time of war, or otherwife, arid alfo all other 
fuch fums of •money as have been ufually 
paid, or ftiall be ordered by decree of court 
to be paid into the hands of Godfrey Lee' 
F arrant y efquire, or the Regifter for * the 
time being; and we do hereby appoint,' 
that all commifilons, for reftitutions, and 
fuch decrees and orders as have been for- : 
merly direfted by the Judge of the Admi- * 
ralty, fhall, from the date hereof, be di- 
refted to you as our commiifioner ; and we 

la da 
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^0 hereby appaifif you to get dujy ^vdjujihf 
gxectitfid all c^mnti^Cins fqr uppraifem^nts, a^ 
ffve/I of Jhips and goods re/cued,* as of Jhips 
0ttd goods tqke^ by frivateers, iftid all Qtbff 
Jhips qtfd goods v^b^m kis M<V^fiy bas. any 
vigk^ Pr prqtjijites of Admirajty, as likp- 
iprife ail cmmiffionsi fop (be fak ^ fv(k Jbip^ 

and goods^ ^salfcf to h^ve all epmrnifiions 

duly returned into tfce ^egiftry of the tfigh 
Cqifft of AdrniraJly j apd in t\^^ execution 
Qf thi? epiploynaent, ypi^ are tp qhferve and 
fpUow fuch inl^ruftipns, prdera, and di- 
feiftions, as you Uti^ from time to time 
l-eceiyp fropri us ; an4 we dq li^^w^f? ap-* 
point, that you t^e faid Jokn Jac^qn IJiall 
r^ave the yearly fal^ry pf three hundred 
pounds fpr your own care and p/iip§ in the 
fine pxecption of this employment, the faid 
f^ilary %o cppin^ence from the date hereof^ 
^nd we do hereby empower and dire^ you 
Xo. de4udt ou^ pf ^he faid perquifites^ from 

♦ When the Lord High Admiral had falyage of 2X\ 
|hips reffrued by tjie King's fhips, and the Crown had 
^cnths pf prices taken by privateers, this claufe oper 
pted : but fince the rights of the King an4 Lord High 
Admiral have been granted to the captors, this part of 
|ke Cpipmifiion, excepting as to droits, is void. 

time 
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|4j|ie to tipip, ypur afprefaid faliry, t«4 to 
pjakp fuch aq gUpw^n^e tQ yQur ckrk as 
any other yPPF predecelfpf didi 48d this 

our commiffion is to continue in full force 

■ • * " ' . 

till f^rthef Qr4«rt Given under our hands 

§nd. ihe fpaj of thf pifiae of Adnairtltyjr this 
^4th day of January, one thpufand feven 
hundred and feventy-four, in the fourteenth 
year of his Majefty's reign, 

iPy Command ^ §A»pwiCH. 

their Ijordjhipi^ J, BUH-ER, 

Ph. 3t?phens. Pai,m?riitow. 

C. SP?*fC¥R. 
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By the Commiffioners for executing the 
Office of Lord High Admiral of 
Great 'Britain and Ireland^ &c. 

lv[&r\iQ:iQnsfor John Jack/on y Efq; Receiver- 
General of the rights and perquijites of the 
Admiralty. 

ift.XTOU (hall, according to the truft 
jL and confidence we have repofed 
in you, diligently apply yourfelf on all oc- 
cafions to the promoting and advancing all 
the juft rights, droits and perquifites of the 
Admiralty, according to the beft of your 
ikill and knowledge ; and for the better en- 
abling you to perform the fame, you are to 
appoint agents at all fuch ports and places 
as you fhall find neceflary, with whom you 
are to hold correfpondence, and give necef- 
fary dircdtions for the prefervation of all 
juft rights aforefaid ; and who for their 
trouble herein are to have fuch allowances 
as jChall, from time to time, be thought 
reafonable. 

2d. You are to inform yourfelf of and 
demand all fuch fhips and goods as either 
do or may belong to his Majefty's cnemies,i 

and 
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aiid fhall come into any port, creek or road 
of England or Ireland, or of the foreign 
plantations, by ftrefs of weather or other 
accident, or miftake of port, or by igno- 
rance not knowing of the war j and aJfo of 
dl enemies fhips and goods cafually met at 
fea, and feized by any veflel not commi A 
fioned i and of all fuch fhips and goods as 
fliall be forfaken or derelifted by enemies ♦ 
as alfo for falvages of all fhips refcued or 
retaken ; and of all fhips forfaken by the 
companies belonging to them. 

3d. You are to inquire, make demand, 
and take polTefTion of all wrecks of the fea, 
flotfons, jetfons, lagons, dcrelidls, fliips and 
goods of pirates, deodands and all other 
droits, rights, duties and perquifites belong- 
ing to the Lord High Admiral. 
: 4th- You are, from time to time, to give 
notice of all fuch ihips, vefTels, goods and 
other droits and perquifites aforementioned 
unto our Advocate for the Admiralty and 
Procurator-General, to the end that the 
fame may be proceeded > againfl according to 
due courfe of law, and to pay all fuch charges 
as fhall be due for theprofecution of the fame, 
and you are, from time to time, by yourfelf 



or 
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o# by a Sdlkitof appointed in that hehzltf 
to atteAd the Court of Admiralty^ to th<^ 
end an accourit may be taken of all proceed-^ 
ings therfc relative to the perquifites of Ad- 
miralty^ 

5th* At all fuch time as commiffions fof 
examination of witnefics, afld for appraife-^ 
menf and faka of fhip$ or goods, fhall he 
itfued ottt of the Court of Admiralty, and 
relating to any of the rights of Admiralty^ 
yoti are, by yourfelf of agchts^ to fake 
cfpecial care tq fee the fame be duly put ifitd 
e^€^ion, and returned ; and you are like- 
wife to take care that all decrees and orders 
of CoWt, wherein the faid rights are con- 
carried, be duly eTsecutcd > and where aft/ 
commifTioA for appraisements and fales ihaU' 
iflue out for ihips or goods brought inito the 
port of London, yoti fhall yourfelf fee to 
tfte* dub execution thereof. 

6th. Yow are to fee that all fates be riS-^ 
gplarly and d*ly performed^ and to tafctf 
care that thefe be no thofe e^fpentddd iff 
waiters, appraifors^ fellers, interpreters, af- 
tenders and others on fuch Gommiffionsy 
than is neceffary for carrying on the fervicrf 
for th/Q heOi advantage ; and you are to in-> 

fornf 
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fpirnl yourfelf of the ufual rates ind prices 
of any fuch like fort of goods as yoU (hall 
find condemned as perquifites> •with roTpeft 
to the teonditiotl of the fame, to the end 
that all Tales may be the better managed for 
his Majcfty's advantage* 

7th. You are alfo in the beft manner you 
Gan^ to inquire how many and what part of 
any perquiiites of Admiralty whatever are 
repiaining in the hands of thofe by whom 
they are payable ; and you are to obtain 
from the heirs or the executors of the lat^ 
Receiver all manner of public papers, con- 
cerning the perquifites of the Admiralty, 
which they may happen to have in their 
Hands, and to give a receipt for fuch of them 
as vou (hall receive. 

Sth* You are to get an account of all 
fuch ihips and goods whatfoever as have 
been condemned as perquifites of the Ad- 
miralty, and have not been duly Accounted 
for, and alfo of the tenths of prizes ; and 
having fo done^ to compare and examine the 
fame with the fums dharged, and to fet 
down in the accounts of the late Receiver 
General of thofe perquifites ; and you are 
to inquire of all fuch as have taken aiiy fhips 

K or 
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Of gwydi at &d without letters of reprifal, ^ 
or have difpofed of them either abroad or at 
homej before the fame were adj udged good 
prize by the Judge of the High Court of 
Admiralty^ and you are to caufc fuch goods 
and fhips to be profejcuted to condemnation, 
and the perfons offending to be proceeded 
againd according to law ; and you are to take 
an account of all bonds and recognizances 
delivered into the oifHce relating to any« 
Admiralty droits, and to examine which are 
forfeite4> ^nd to fee the fame put in fuit. 

9th. You are from time. to time, as there. 
fliall be occafion, to require all our Vice- 
Admirals to give up their accounts of all 
fuch droits, duties and perquiiites as^ they 
have received, and to acquaint us with .any 
abufes, negledls, corruptions or encroach- 
ments whatever, that you fhall find or mu- 
derftand to be committed by any Vice-Ad- 
mirals or their officers, in the taking, col- 
leding, feizing or embezzling, difpofing or 
meddling with any ^ips, yeflels, goods, 
merchaiidize, or any Admiralty droits, and 
to take fuch courfc for the reformation 
thereof as may beft conduce to the bettering 
and advancing the due rights *and benefits 

of 
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of the Lord High Admiral ; and you are 
to acquaint us with any hegleds, abufes, 
corruptions and encroachments, that either 
have or that you (hall find may be committed 
by any perfon whatever, to the prejudice of 
the office and perquifites of the Lord High 
Admiral. 

loth. You are at all times to have your 
accounts in a readinefs, and to gii^e up the 
fame whenever required by us ^ and from 
time to time, to pay fuch funis of money 
as fhall be remaining in your hands^ to 
fuch perfons as (hall be appointed ; and you 
are by yourfelf or deputy diligently to fol- 
low all caufes and matters to our Advocate 
and Procurator-General, as often as ther^e 
ihall be occafion^ and you are in general to 
attend, promote and profecute his Majeily'^ 
intereft in all places and in all cauies what- 
foever, where either the rights or Admiralty 
jurifdi(3ion are concerned. Given, &C. 
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Thurflay^ September /^^ '777^ 

^k^ William an^ Grace. 

ADUTCH Jew merchant, wl^o ha4 j 

reiided at Sorinam and Euilati^, 
claimed the fhip and cargq as his property, 
which he fwore it to be \ and among other 
things fet forth, .that he had bills due to 
him, drawn by perfons at Philadelphia upon 
merchants in Holland j that they \vcre re-r 
turned protefted ; on which he went to 
Holland, and gave bail to his preditors, 
and then went to Philadelphia^ where h? 
was obliged to take Congrcfs money, an4 
with that purchafed the fhip and cargo^ 
and was returning in it to Holland whei) 
taken. The ground of his claim was, thaf 
this was a trade of ncdcffity, and not fuch 
a trade with America as was prohibited by 
the a£fc« But the Court was of opinion^ 
that the aft left no difcretion to tl^e Judge? 
pf the Admiralty ; thaf all fhips and goods, 
whether Americans or others, goipg tp or 
poming from the rebellious cplonics, after 
g limited time, wcrg a forfeiture \o hi? 

Majefty i 
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Majefty ; that even cargoes remitted to fub« 
jeifls in England and Ireland, after a certain 
thne, were cpnfifcable ; and that this Dutch 
Jew could pot expeft to be upon a better 
footing than Britifh fubje&s ; that no fort 
of trade was admiffil^le 5 befidbs it being 
agalnft the colonizing laws of all Europe^ 
for foreigners to traffic for and carry away 
the produce of their colonics ; that, inaletter 
annexed to his affidavit, there was aproof that 
part pf f he cargo belonged to fome other per- 
sons. A diftin^ipn wjis taken between the 
pafe 4ctermin<;d oji the 29th of July laft^ in 
favour of a IVJr. Baird; a King's officer, vjrhp 
pame avvay wjth a few caflcs of indigo iox 
Jiis fupport^ bping |baniihe4 hy the prcf 
tended government of South- Cafpjipa, for 
fefufing to fwear allegiance to them, and 
abjure the King, which was in evidence | 
as alfo fhq cafe of the Rev, Mr, Angus 
Macaulay, jmder the fame pirpuipftances ; 
alfo the cafe of the Polly wajs noticed| for 
that was a iji^p repurchafed from the rebels 
by ai> Englifh mailer, who had been taken 
by tl>cm I he loaded her with rice, &c. was 
Jn the midfl of Hopkins's fleet at Rhodp 
Ifland, ^hen the King's fleet appeared ; he 

4i4 
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4iid not fitil up. the river with Hopkins, or 
try to efcape ; and fwore he intended, after 
carrying his cargo to Portugal, in order to 
Ave his bail, which he had given at the 
Congrefs Cuftom-houfe to carry it thither, 
and not t« any port in Great* Britain, to 
have come home to England ; yet the ihip ' 
and cargo were condemned, becaufe the 
ietting up an intention would be liable, if 
admitted, to great coUufion. 

T^he Friendship. 
Mr. Wells, late Marfhal of the Superior 
Court of Admiralty at Charles Town, was 
a claimant of fome indigo. He came away 
In 1775, being driven from thence by force, 
becaufe he would not join an affociation 
againil Government, leaving his daughter 
and family v fhe left the colony a few 
pionths ago, and came on board thjs ihip, 
having two barrels of indigo for her fup- 
port, and the fhip was bound to Nantz. The 
Court reftored the indigo claimed, as alfo on? 
barrel in favour of a Mr, Millegan, late 
chief Surgeon of the King's garrifon in 
that colony, who was forced away at the 
fame time. This indigo was brought 
over by his y/'ife. MiUegan came over 

with 
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with Government difpatchcs in 1775** 
The Court faid, that it (hould be careful 
how it gave ear to petitions, from which 
large confequences might follow to defeat 
the zOi* Here were two officers of the Crown 
compelled to leave the province ; their fa* 
milies made a part of themfelves, and the 
quantity brought over was very fmall, and 
for immediate maintenance of the ladies: It 
was proved by the examination, that there 
were ladies on board ; it was reafonable, there- 
fore, to take this cafe out of the rigour of the 
law; for as the Congrefs Governor permitted 
Britifli fubjefts to take away their property 
with their perfons, it would be injufticc in 
friends to rob them of what foes had fpared : 
but all depended on circumftanees, and nor 
one cafe can be a precedent for another* 
On the other hand, in the cafe of the 
Belle-Savage, the Court condemned one 
caflc of indigo, claimed by the fame Mr.' 
Weils, which was under the care of a paf- 
fenger, and faid to be remitted by fome 
perfons not named, his attorneys at Phila- 
delphia, to fome perfons at Nantz ; and in 
the preparatory examinations, his claim was 
contradifted by the witnjpffes fwearing that 

the 
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the wBok cArgo belonged to perfofts ttA^ 
dcht in America^ the danger of admitting 
tbefe fort of claims was animadverted upon^ 
as the aA might be entirely defeated ; and 
all forts of people, under . one pretence of 
other, let in to cover the trade of the rebel 
Americans. 

T&e CoMMEKCt* 
Governor Bull, late the King's Governoi*^ 
was claimant of i6 cafks of indigo, vtrhich 
he brought with him; the Court reftored 
the indigo. The Governor had an eflate in 
the province, ahd this indigo he fwore td 
be the produce of it. He flaid there fome 
time after the Congfefs had deprived hin^ 
of all authority* 

7'6e Betsey. 
This (hip was taken by the Americans^ 
and afterwards retaken by a King's (hip. 
It was laden with Government ftores, and 
the Navy-board contefted the demand of 
Sir James Wallace for an eighth falva^e^ 
bccaufe the aft of Parliament only exprejllcd, 
that falvage (hould be given to the ofjicers 
and mariners of any of his Majcfty's (hips 

of 



bf war. Of veflel, or boat> under his Ma- 
jefty's prdteiition, for fllips ^nd goods of 
his Majcfty's fubjeSls retaken from the 
enetny. It was infifted that the officers of 
the King's fliips, having their pay, it was 
fufficient, and they did no more, thari their 
duty in retaking the King's goods ; but the 
Court held, that of common right falvage 
is always due for recaptures j that it would 
be very illiberal to conftrue the adk of Par- 
liament narrowly, which was meant, by 
the policy of the legiflature, to encourage 
all the King's officers to do their duty, by 
coupling the principle of intereft with the 
principle of honour : that the pay was not, 
in mpft cafes of the fervicc> adequate to 
the rifk, danger, and fatigue ; that private 
merchant fhip,s, who never fought but 
where fomething was to be gained, would 
be better off than the Ring's fhips, . if the 
latter were denied falvage ; that in Queen 
Anne's war, the Winchelfea man of war be- 
ing retaken by the Chefter, the King's Proc- 
tor claimed the recaptured (hip, and falvage 
was decreed to the Chefter, in thefe efpecial 
Words, •* According to law and cuftom/' 
it was faid by the King's Advocate Dr. 

h Marriott/ 
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Marriott^ that the King's ftores are the 
public ftores^ voted and paid for by ihc 
public, of which his Majefly has the ap- 
plication ; that falvage had always been 
allowed, where any thing was recovered from 
an enemy; and that although the quantum 
of falvage had been floating, as to what the 
Courts of Admiralty allowed, at different 
times, before tlie prize a<fts of Parliament 
had fixed that quantum, yet it was always 
fettled, that rccaptors were to be rewarded 
according to their merit. The cafe of the 
Rifing States was quoted ; a tranfport fhip 
retaken by a King's (hip, and adjudged 
about a month ago, when the Admiralty 
Prodtor prayed reftitution of the King's 
(lores, paying the falvage ; fo it feemed 
Angular and reprehen(ible, that it now 
ihould be made -a queftion by the Navy- 
board. 



TbUrfJay^ 



[ «3 ] 

f ■ • ■ 

Tliurfday^ O&ober 2, 1777. 
The Sally, 

Taken by the Letter of Marque Sarah 

GOLBOROUGH. 

THE Court reftored to the Hon. Ed- 
ward Savage, Efq; three caiks of 
indigo. He was on board with his fon, 
and had been one of the Affiftant Judges 
at South Carolina, and was driven away in 
confequence of his refufing the oath of 
abjuration of the King and Parliament, 
tendered to him by the New Carolina pre- 
tended government, the indigo being fworn 
to be for his fobfiftencc and not for trade. 
Reftitution was alfo decreed to Colonel Pro- 
bart Howarth of four cafks of indigo. This 
gentleman had been commander of Fort 
Johnftone, appointed by Lord Amherft, 
and was under the fame circumftances with 
Mr. Edward Savage. The claim of a Mr, 
Carne for feven cafks of indigo, and feme 
bees-wax, was rejected. It appeared that 
the oath had never been tendered to him. 
He only fct forth his apprehenfions, and 
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it was in evidence that he was to return ta 
Carolina in twelve months. One of his 
bills of lading he had made put under 
cover in Colonel Howarth's name, which 
Avowed that l\o thought his adventure 
might otherwife, if taken, be condemned. 
He had alfo left orders for it to be infured 
for 500 1. ftefUng by the Carolina Infuring 
ppippany. The cl^ir^ of the reft of the 
ihip and cargo, by a Mr. William Savage, 
was rejefted. The oath was neVer tendere4 
to him. He only fet forth his intentions 
and appreheniipns of being prefled with 
^he oath ; but he had a clearance from the 
rebel Cuftom-houfe, and had given fecu- 
Vity to the Congrefs by one Mr. Baker, 
refident at Carolina, to perform the voyagQ 
to Nantz and back. A foreign feaman 
fwore that he was (hipped by the Mafter 
for that voyage out and home ; and farther, 
Mr. William Savage had infured both fhip 
and goods with the American Company 
for 20,000 1. currency. His whole fa- 
mily were refident at Charles Town- One 
Thompfon, a Scotfman, refident at Charles 
Town, w^as faid by the feaman to have been 
reputed to be a part owner of the fhip. 

As 
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^8 it clearly appeared, therefore, :that Oarne's 
^^ Savage's concern wa,s a trading concern, 
^riftly within thfJ prohibitory adt, 4he Judg« 
con^emnefl Carae's and Savage's property. 
The r<jbel ordinance threatens the King's 
pfficers, aff^r their being tendered with 
the oath, find being goije out of the pro- 
yinc^i with the pharge of treafon, and the 
punifhment of death, in cafe they return ; 
fo that Carne and Thompfon had it in their 
power to return, pot being officers, and no 
path having been tendered to them. 

There were claims of the King's, offi- 
cers on bo^rd, tp whom oaths of abjura- 
jtion ha^ been tendered by the rebel go- 
vernment at South Carolina, and by twa 
other clain^tants, who fwore they came 
^way under apprehenfions. 

It was argued by the Kipg's Advocate- 
jGeneral, Dr. Mariiqtt, for the captors^^ 
that the queftion turned on the admiffibility 
of thefe claims under the prohibitory aft. 
If it flood upon the letter, it was clearly 
to be anfwered in the negative; for that 
it was a general fweeping law, and made 
no diftindlions, except in a few gaf^g and 
circumftances of time and place, none of 

which 
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Which were applicable to thefe claimjr. 
That it was impoffible to draw the ftritft 
line when the aft was made ; the fpirit of 
which was to ftop the whole of the Ame- 
rican trade. That indeed fome few cafes 
had been fince adjudged, in which lenity 
had been fhewn to the officers of the 
Crown, in confequence of the American 
ordinance having afforded a ground for 
fome fort of equity and latitude, in re- 
gard to the damnatory claufe of the aft. 
That if any thing could be found to juf- 
tify the Court of Admiralty, in taking the 
liberty of expounding, or rather contra:- 
vening, the terms of the aft, in difcri- 
minating the innocent from the guilty, and 
relieving the numberlefs unhappy perfons 
fufFering for their loyalty, and from their 
fituation, under the general calamity of a 
civil war, he fhould fee the diftinftion 
with pleafure. But the great danger to be 
guarded againft was collufion. A flood of 
claims and litigation muft follow, and the 
door once opened, it would be like letting 
out a weight of water, which would run 
nobody can tell whither. It was therefore 
neceff^ry that the Court fhould regard fuch 

claims. 
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claims, even as Mr. Savage's and Mr* 
Howarth's, with circumfpedtion : although 
King's officers, they were to be believed 
only upon their own affidavits of the oath 
of abjuration being tendered to them, 
and no other witncfs proved that fadl. 
Indeed, their properties were fmall, and 
they fwore it to be for their fubfiftencc. 
It was not veiy likely that any of the 
King's oiiicers would faldfy their honour 
to cover rebel property; yet it was well 
known, that many, very many of the Crown 
officers who had been appointed in America, 
were landholders, and had families and con- 
nections there. . How great foever their 
public duty was, yet the ties of nature, 
felf prefervation and intereft might get the 
better. The language is obvious, " If you 
will preferve my efFeds, I will cover your's/' 
Colonel Howarth's name is abfolutely 
ufed by Carne in a bill of lading ; whether 
with the Colonel's knowledge, or without 
it, does not appear^ Whatever the Court 
might think to do with the claims of 
Howarth and Ed. Savage, on the ground 
of the decifions lately in favour of Mille- 
gan, JMr^ An^us, and Governor Bull's 

cafes. 
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cafes, yet Carne's and William Savagd^^ 
claim coald not be allowed* They were 
clearly trading concerns, and both infured 
as fuch, by a public company of infurers (not 
of nierchants on the Royal Exchange of 
London) fet up by the rebel government, to 
encourage their trade with other countries, 
to the prejudice of this ; fo that the claim- 
ants could be no great lofers by the fen- 
tence of condemnation ; and the infurers^ 
inhabitants of the rebel colony, would be 
the true fuiFerers ; otherwife a reftitution 
of' the fliip and cargo, in favour of Carne 
arid William 8avage, would be, in fadt, a 
reftitution " to rebels. Thefe two men 
might return ; for by their own affidavits 
it appeared, that they had taken no oaths, 
and only fet up apprehenlions and inten- 
tions, a ground not to be admitted : be- 
fidcs, they Vvxre con t radioed by the fhip's 
• papers and preparatory examinations . With- 
out being collaterally fuppof ted by them, 
no affidavit of a party intcrefted can ef- 
tablifh his claim ; it is the rule. Wil- 
liam Savage was to return in a • twelve- 
month, as appears by a letter from dne 
isonneiSted with his family ; a refident 
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Cafoiinian was fecurity to the Congteh 
for his performance of this voyage, and th<; 
feanxen were fhipped accordingly. A perfori 
refident in the colony was alfo reputed to be 
a part owner of the jfhip. In the cafe of 
the Polly, a Mafter of one of the King's 
tra»fports, taken by the rebels, bought 
his £bip again, and baring given bond to 
the Congrefs to return, he fet fail with 
Hopkins's fquadron; when they flood away 
from Sir Peter Park€r*s fl^t, he remained 
at anchor, and claimed protedion, fetting 

np bis intentions to have only fecured his 
own property, and to have evaded the ene^ 
my ; this claim was however rejeAed. 
On the whole, the Advocate- General con- 
cluded, that if fuch latitude were to be 
a^k>wed, the prohibitory a(9z woiald be de-^ 
feated compleatly. 

Dr. Bever wtM over the fame ground, 
and obibrved, ttxat Carne anid W^ Savage 
ftayed fbme months^ after the publication, of 
the ordinance, and that the fa&. of the 
oath not being tendered to Caroie and. W. 
Savage only fhewed, that the 'Congre& 
wifhed to fee them again ; and that if this 
fort ©f proceeding were to be allowed; heoe, 

M people 
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people might come as fpies into this king-* 
dom with fafety. 

Dr. Harris, Dr. Calvert, and Dr. Wynne 
infifted, as Counfel for the claimants, that 
the principle was now cftabliflied, that 
notwithftanding the words of the ftatute, 
there is a favourable exception for claim-? 
ants under circumflances. That accord- 
ing to the late decifions, if this fhip 
should be condemned, Carne's and Savage's 
wives might, on recovering the infurance^ 
fafely bring home the infurance- money* 
That Howarth's and Ed. Savage's cafes re? 
fembled exadtly the cafes of Governor Bull, 
Millegan and Angus, That the affidavits, 
fo far as related to their property, werb 
fupported by the fhip's papers and exami* 
nations ; and as to their being banilhed for 
not taking the oaths, the ordinance proves, 
that all the King's officers were to be driven 
put of the province^ if they refufed the 
baths^ [It muft be obferved, that the 
oath had been tendered to them, and tho. 
evidence thati they had refufed it ftood 
enly on the proof of their own affidavit.] 
There being no ftanding intc;rrogatory to 
this cafe of, tendering the oatht nothing 
' ' * of 
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t)f that could come out as to this fadt: 
they had fworn it, and even that is not 
neccffary in fome cafes ; for Millegan, De- 
puty-marfhal of the Vice-Admiialty, had 
been in England two or three years; his 
property was brought over by his daugh- 
ter, and was reftored : the oath was never 
tendered to her. Whereas a caflc of his 
on board another fhip, hound to France, 
and by way of remittance, was con- 
demned. The argument drawn from in- 
furance is not fatal to a fhip ; becaufe, in 
the laft war, fhips were not condemned^ 
merely becaufe the infurers were enemies. 
Yet every Freach fhip almoft that was 
condemned, was the condemnation of the 
under- writers of the city of London^ 
There were great parliamentary debates 
about this ; and the infurers of each 
nation reciprocally prote<fled each other's 
commerce, in fpite of the politics of their 
refpedtive courts, fiefiaes^ William Sa- 
vage proves himfcif indebted to this coun- 
try; and Carne's family have been con- 
ilantly refident here, in Bartlet's-buildings^ 
Holborn : he only went over to celled: 
^ebts^ himfelf a Middlefex Juftice, and g 
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trader only by ncceflity, from having un- 
fortunately his property in America, which 
he wiflied to withdraw. The ieaman 
fwore only to hearfay about the property of 
the fhip, an Italian, not acquainted with 
the Englifh language ; and the captors were 
in default, not to have examined the maf- 
ter, mate, and other mariners, according 
to the King's inftruftions and the regula-. 
tions of the aft of Parliament. On thefc 
grounds they prayed reftitution. 

Sir George Hay, in giving his fentence, 
faid, that the adt of Parliament was the 
rule to walk by ; and the precife line bell- 
ing there drawn, fome Judges might have 
thought it for their own eafe and j unifica- 
tion, that they (hould admit of no excep- 
tions, but fuch limitations only as were ex- 
prefled in the aft; yet c^fes had arifen, 
which fcemed to call for a humane inter-* 
pretatioa of fuch a general law. The 
prohibition was clear, that all fhips and 
goods of the inhabitants of the enumerated 
colonics, declared to be rebellious, and all 
other fliips going to trade, and coming from 
trading there, were to be confifcated. That 
wherever there is trade, there is confifca- 
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tion. The violent ordinance of the pre** 
tended colony governrnent, coming after 
the making the prohibitory ad, has now 
afforded a ground for lenity in certain 
cafes. The King's own officers are all 
profcribed by the ordinance. But it be- 
hoved a Court to be very circumfpeA on 
the ground taken by the Advocate-Gene* 
ral.^ the great danger of collufions, and 
the difficulty of knowing where to draw 
the line. That fuch officers as Governor 
Bull could not be fuppofed to have lent 
their names for the purpofes of fcreening 
the property of rebels 5 and as to other 
officers, the fmallnefs of the quantity of 
goods for their fupport, as well as the 
quality of the perfons, merited confidera- 
tion ; and that he wilhed the dccifions in 
the late cafes, as well as this, to be well 
underftood in the world, that it might not 
be wrote over to America, ** Only tender 
" your abjuration oaths to the old Crown 
** officers, or to perfons you may call fuf- 
** picious, they and their property may go 
** fafe to England, and your's too, if they 
*' will but fwear to it. The Judge of the 
** High Court of Admiralty will reftore." 

This 
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Tliis muft not be. Intentions, apprehen- 
Cons, will not avail, nor even the oath 
being tendered, in all cafes. Where par- 
ties certainly cannot return on pain of death, 
it differs much from the cafe of thofe who 
can return, and probably will. Carne's and 
W. Savage's cafes are already determined to 
be framing tranfadlions in the view and ob-^. 
jeft of the ftatute. They are not Governors 
or Officers driven from their eftablifhments, 
but American inhabitants and merchants, 
infuring with American inhabitants. Why 
infure, or why borrow another name, if 
no confcioufnefs of being liable to con- 
demnation ? and therefore I muft condemn 
them. Perhaps fome people may think I 
have gone too far already, in reftoring any 
thing. I wi(h to be rightly underftood ; 
and I (hall be glad to have the affiftance of 
the King's Advocate. In fixing the fenfc 
of an aft of Parliament, open to many 
new circumftances, arifing every day in 
the courfc of this uncommon kind of war 
and rebellion, it is not eafy to draw the 
line between equity and humanity an one 
fide, and ftridl law and a feverity meant to 

« 

crufli the progrefs of rebellion, and cruel- 
ties. 
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ties, on the other. If intentions and ap- 
preherifions can be be admitted on the part of 
claimants, upon their own oaths, and in 
their own favour, then the a<fl, prohibit- 
ing all trade and intcrcourfe with the 
American colonies in rebellion, will be a 
piece of waftc paper. 
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A Dutch Jhip^ laden with powder and guns'^ 
with foreign officerSy going to the Fro-- 
vinciat army^ taken by the Rigbt Honorable 

' Lord Mulgrave: Rejtored by the 
Court. - ' ' 

The King's Advocate, Dodtor 

MARRIOTT. 

Sir, 

TH E queftion is, whether the claims 
given for the fhip and cargo are 
well proved, as being the property of the 
perfons claiming for themfelves and others, 
fubjedts of their High Mightineffes ? The 
points which I fhall infift upon for the 
captors are, that, in the prefent ftate of the 
evidence before the Court, the (hip can- 
not be reftored to the claimants. I do not 
fay it is to be condemned upon this evi- 
dence ; but with fubmiffion that the Court 
cannot reftore to the claimants i becaufe 
there is proof from the Mate himfelf, and 
from the declarations of Roufman, the late 
m^er and part owner, to Count D'Attems, 

that 



r 



t 97 ] 

that the fhip was the property of loyal 
Britiih fubjedls, taken off Antigua by an 
American privateer, and carried into St* 
Euitatia : there it was fold, as it is to be 
fuppofed, to fome perfons ; but the transfer 
of property, either at Euftatia, or even in 
Holland, does not appear by any bill of 
fale on board. It is a recapture, to the 
reftitution of which a Britifh fubjed: is 
entitled whenfoever the original owner 
fhall appear. It follows, therefore, that the 
fliip muft remain in ufum jus babentiumy as 
a depofit for the party who fhall appear 
finally to be the real owner ; and the 
claimants muft go into farther plea and 
proof of their property, as claimed accord- 
ing to the diredlions of the adt whenever 
the Court has a doubt. 

I think if it fliould come out, that the 
Dutch claimants have bought the veflel, 
even for a fair and adequate price (which 
is much to be doubted) yet it would be a 
great queftion, whether by the law of na- 
tions, and by treaties fubfifting between 
the two countries, fuch a transfer is valid. 
This queftion is a confiderable one ; I fliall 
hot go into it till it qpmes to be agitated % 
^ ' * N ■ 2 
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t fRall oniy adhere to the projpofitiorT with 
which I fct out in the opening, that the 
fhip is not now proved to be Dutch pro- 
perty. I have £aid> in i formct cafe> that 
it is fteceflary to prove ftriftly transfers of 
property; because the pofition arifes out 
of the nature of this uncommon war and 
rebellion. Many of our fubje^^ at honfie^ 
with almoft all the other mercantile people 
in Europe^ combine to render abortive 
the adl of legi&iture for flopping all trade 
and intercourfe with the Britifli American 
colonies in rebellion.. Colourable and pre- 
tended fales aie the principal means whereby 
the trade of the colonies is protedled. With- 
out ftrift proof the prohibitory aft will be 
wafte paper. In the firfl: ftage of the prefent 
confufions, this Court was lenient; a very 
Httle proof of a transfer was admitted, and 
it confidered the prohibitory aft of Par- 
liament as made rather in terrorem, to bring 
back the colonics to their duty, than for a 
figid execution. You thought^ Sir> that 
you did not fit there to confider ihips papers 
with the ftriftnefs of conveyances and title 
deeds.. But the prohibitory aft has failed 
hitherto in the expcftation of the framers^ 
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^6 }>f\9g atpU't an wriy fubmiflion, and thi* 
conteft feeips to run pja ^ interneponem^ 
It is time, in my humble opinion, that a 
IcCs gentle doftrine flipuld be adopted : the 
decifions amd fbrms of law ihould meet the 
necefGty of the cafe^ aad the i^reasthefs of 
the object. 

The matters which are to be judged of 
in every Jurifdidion among civilized na~ 
^ions give fhape to the forms of proceed* 
ings ; it is for this r^afoa I ol^ed to the 
prefent claim for i4:s ttacertaiaty of per-- 
fpnal defcription. I admit k to be in the 
forms hitherto ufed ia a lawful war ; but 
in order to prevent coUufiye and fraudulent 
pretenfions at this finguilarcrifis, I fubmk 
it to the confideration q£ the Courts whe« 
ther inftead of the claim being for A and[ 
P, and $t&ers^ fub^edts of their High Migh-> 
tineiTes^ it ought not to be for A aad B« 
fhe true andySiSr owners^ &c, fScc. 

For who are otben^ Engliflimen, Ame- 
ricaQSp any perfons unknown^ iettled here 
*ad there,' for tjie purpofe of carrying on 
the American commerce, in deSance of 
every prohibition. Others may be John 
iiancof k a^d Samuel Adams^ if they have 
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t>ut Dutch burghers briefs, according to the 
ideas of Dutch writers on the law of 
nations, who have formed it to their own 
commercial principles, and in derogation 
to thtjus gentium of all the reft of the ma-' 
ritime powers, as I fhall obfervc more par- 
ticularly. But as this obfervation upon the 
defedt of the claims looks forward to the 
neceflary reform of the pradlice in the fu- 
ture, rather than to any objeftion fatal to 
the prcfent claim, 1 fliall not prefs the 
obfervation farther than to infift, that there 
arifes upon the face of this claim, com- 
pared with the evidence in preparatory, a 
ftrong internal prcfumption againft its own 
veracity. Roufman, who came in this fhip 
from Euftatia to Amfterdam, is proved, by 
Captain Klok himfelf, to be a third owner 
of this fhip, with Rittenberg and Schimmel 
of Amfterdam. He does all adls of owner- 
ihip, and ftixp*s hufl)and : yet why is his 
name omitted in the claim of the fhip ? 
Why did fo' great an interval of time 
clapfe as from the feventh of Auguft, when 
the fhip was taken, and the fourth of No- 
vember, when the caufe was ready to be 
beard ? At ten at night, on the third of No- 
vember, 
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vcmber, the agent of the claimants Schimmel 
and Rittenberg, entered their claim. Is it' 
not natural to fuppofe, that Roufman was" 
confcious that he was himfelf a Britifli Ame- 
rican, and not a true Dutchman, and that' 
his and his partners title to the fliip could 
not be finally maintained ? otherwife why 
were they fo difficult to be perfuaded by 
their Counfel to appear at laft, and claim ? 
and even then Roufman was omitted in the 
claim* It is eafier for claimants to prefent 
bluftering memorials to the King's Minif- 
tcrs, than to advance true fads : but it is 
very unjuft to complain in a Court of Juftice 
of delays, which the claimants themfelves 
occafion. When I look at that chair, and 
recolledl how it has been filled in former 
times, and how it is filled now, I wifli the 
world to know that the rapidity with 
which caufcs of prize and forfeiture have 
been heard in this Court is without an in- 
ftance in any former wars, not another prin- 
cipal conteifled caufe remaining upon the 
Regiftrar's books ; at the fame time the 
ferioufnefs, the deliberation, and reditude, 
I may fay too the humanity of the decifions, 
doe( honour, Sio to that chair, and to a 

profeflion 
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profcffion more or leis tnifr^pceiibnted fre^ 
qaendy elfewhere» ia proportioa as it is 
little known or regarded. 

We were ready to have heard this caufc 
^ parte long ago : inftead of fubmitting to 
a legal proceeding, every way has been tried 
by the Dutch claimants in another place 
to obtain reflitutipn. However^ th^y are; 
Qow at lafl induced to enter into a difcuflion 
of their rights in the proper place. 

As I objed to the refutation of the fliip^ 
fo I agree to the reititution of the cargo^ 
ib much as is innocent merchandize ; and 
in this perhaps there is very great lenity 
on the part of the captors^ becaufo the 
confignors and confignees are not proved 
to be the real owners^ and we only except 
to the fwivel guns and powder, and what* 
ever arms and other military ftores may be 
found on board; we pray that the Court 
will decree in the fame manner as wa$ 
done in the late cafe of the Twege Broders^ 
that they (hall be fold to his MajeAy's Go-« 
vernment at a fair valuation, by merchants,^ 
to be named on each fide \ and lailly we 
pray, (what indeed will fpllQW of courft) 
^at juft cwfe of feigure aod e.xpe«ce» 
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may he pronounced againft the claimants. 
I know of no fituation of rcfponfibility in 
the public fervice more difagreeabk thati 
that of the officers of the Navy, if when 
afting according to the beft of their ideas, 
and fo far as they can be fuppofed to under- 
ftand adis of Parliament, treaties, and the 
jus gentium, adtuated by the principles of 
honour and of duty for the fervice of their 
country, and in obedience to his Majefty's 
ihftrudions, they feize fhips of any foreign 
fubjedls, under the ftrong^ft fufpicion of 
being cither the property of enemies, or 
going to therr affiftance, they are liable, 
in a court of juftice, to heavy expences, 
damages and demurrage, as infifted by the 
claimants to-day. In arguing therefore this 
caufe, I cannot do better than to follow 
what I conceive to have been the ideas of 
the noble Lord, at the time of the capture, 
upon hi$ detarning this Ihip, and bringing 
her in for adjudication. As he is a man of 
bravery and honour, fp he has too much 
prudence, and too diftinguilhed an under- 
ftanding, to have detained a (hip and cargo 
belonging, ;^a^ it is aflefted,* to the fubjc<as 
ef iJie Dutch States, 7f he had riot found 

the 
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the moft fufpicious circumflances of rebel 
property and hoftilc intentions towards this 
country. 

There can be very little difference (aU 
though the difference was urged in the late- 
cafe of the Pandora) between detaining a 
ihip and bringing her in for adjudication ; 
the latter follows neceffarily from the firft 2 
For how can the flopping, fearching, or 
detaining for any time, be juftified, but by 
preferving the juftificatory evidence in a 
judicial way ? The appearance of the veffel, 
her arms and crew, the paffengers and pow-» 
der, together with examinations taken on 
board by Lord Mulgrave, were reafons to 
him for feizing and detaining ; but he can 
only be legally juftified according to aft of 
Parliament by the examinations taken in 
praeparatorio, and by (hips papers judi- 
cially brought in, and which papers every 
captor is bound by the aft of Parliament 
and the King's inftruftions to fend in with 
their prizes. 

The firft objeft which ftruck the attention 
of the Captor was the built of the, fhip, 
confejfedly^ upon evidence^ Britifh American* 
That the being American-built is a reafoa 

at 
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fet large for fei^ing add deteihiri| i (hipi oH 
that ground merely^ we do riot contend ; buf 
in the preferit ftatc of American commercd 
it is a very fiifpicious circuiriftanec^ which 
juftifies the flopping and inquiry; It ii 
very true that American (hips arc a cdmmori 
objed: of trade ovet all Europe^ but it is 
equally true and well known by all perfons 
acquainted with Hollandi that the Dutch 
are the great {hip-biiilderS, as wdl as they 
are the carriers for the reft of Europe; They 
build for themfelves^ and nev^r buy^ except 
the Bermudas built fwift failing flodps to 
carry an their trade to the Spanifh main^ 
and to efeape the guarda eoftas; This (hip/ 
it is agreed j as one fays, is Boftbn built; 
another more generally fays New-England 
built; Biit the great fufpicioh was^ thatf 
(he wis armed ; and had on board not only 
powder, guns, ahd naval ftores, biit fivsf 
military officers dn board j cine a Dutch 
Cornet, with commiffions doubtlefs, and 
difpatchesi but now deftroyedi Diitch offi- 
cer and all going avowedly to fcrve in the 
provincial army; 

Count d'Attems fpcaks dut like i rWari of 
konour, without ceremony^ and fays^ that 

O this 
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this vcflcl had been met with by his Ma- 
jefty's fhip Foudroyant ; that the maftcr, 
Klok, was in a great fright, and told Drave- 
man, another officer, in his hearing, that hq 
(the mafter) had fome papers which he did 
not choofe fhould be feen ; and if Draveman 
would give him his papers he would con- 
ceal them, where neither the feamen nor 
any one elfe fhould find them out. 

No fuch papers were found by Lord 
Mulgrave, nor the difpatches which the 
mafler had, and for the taking of which on 
board, leave appears to have been granted 
by the Dutch Weft-India Company to the 
mafters and owners. 

Here then is a clear proof of fpoliation. 
In this cafe the jus gentium is condemna- 
tion : but the lenity of a Britifh Court of 
Admiralty, in its ufage hitherto, has never 
gone that length; altho* the Dutch fub- 
mitted to it in regard to France, when the 
Dutch States publifhed themfelves, in their 
Gazettes, by their own authority, the fa* 
mous French Memoir e InJlruSiif^ of the 8 th 
July, 1756, in which regulations (which 
the neutral powers were called upon to ob- 
ferve) this, and many other like caufes of 

condemnation. 
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condemnation, were laid down as the law 
of nations ; and the Dutch States never re- 
monftrated againft that famous piece. 

But, Sir, this (hip was an armed fliip ; and 
for what purpofes it is plain; againft this 
country. The fize of the ihip defer ves ani- 
madverfion; for, by the Dutch fea-brief, it 
appears, that the vejflel was entered at 43 
lafts, that is, about 60 tons : we will, how- 
ever, admit 100 tons, 15 tons of powder 
is avowedly part of the cargo, about a 6th 
part of the whole cargo, befides the 21 
fwivels. But this fmall veflel was mounted 
with 8 carriage guns and 4 fwivels, 100 
/hot for thofe guns, and two barrels of 
powder. Every body who knows the leaft 
of (hipping, muft know, that fuch a weight 
of metal upon deck muft render the fitua- 
tion of fo fmall a veflel extremely hazardous 
in tacking, or in a gale of wind. Here 
were but four feamen, two boys, the mate 
and a mafter, to 1 2 pieces of ordnance : who 
can doubt but they were tp have been ferved 
by the five officers and their two fervants, 
with Frankiln's commiflion in their poc- 
kets ? Thefe men, adventurers, who make 
a trade of war, and are ready to cut throats 
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fof any fide that will employ them, would 
J^aye made thcjr fortunes by a pri^e of fome 
weak Englifh veffel : but they were unlucky 
in meeting wifh fuch a fhip as the Ardent, 
|nd with a commander as good as his {hip. 
The yery reafons given, by the n^after and 
mate, for arming the fhip in thi? manner, 
^re tQO f idicttlous not to fee againfl: whom 
ihefe arms were intended. To defen4 them- 
felvcs againft the Turks ? they might as well 
Jiave faid^ to defend themfelves againft the 
Mara^tas, near the ifland of Ei^ftatia. 

The words of Rittenberg, in his letter tq 
Jan Schimmel, are, ^^ We have mounted 
f ' our brigantine de Hcndric and Alida with 
^^ 6 threi^or four pounders, l^ngltjh cannon y as 
^* alfo 1 6 fwivel guns; by reafon that it be- 
^* ing fummer-time, w? are ^raid of the 
^^ Turk. Praife God this day/' He docs 
fiot feem to know the number of guns on 
f>oard a (hip he palls his own, and they aro 
l^iiglifh. The mafter and evidence fix a 
larger number. But thefe guns w^re alfo 
preteiided to be for falutes. Seven piece? 
were tp tie fifejl at the caftles pf St. Euftatia. 
sphere i; an etiquette about falutes ; an^ 
Qpyernof D<; G wf is fj^mous for his polite^ 
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nefs to rebel American veflels ; he rccetve* 
jind returns their complinients. I hqpe, ir^ 
returni no credit will ever be given in thi3 
country to any papers or dq^uments, with 
the fignature of a man fo publicly an enemy 
of this country, I am forry that he appears, 
by fome of his letters, to be fupported by 
the Dutch Government, in 4cfiance of the 
feprefentations of ours. Ope may truly fay 
of him, and the reft of his fraternity at St. 
Euftatia, pufchafers of Britifh fhips, they 
are receivers of ftolen goods, kqowing them 
to b^ ftolen. 

Although one let of inftruftipns, dated 
1 9th July^ orders Capt. Klok to falute the 
fort with {even guns, yet another fet, dated 
1 8th Jijly, orders hiqi to be very careful of 
the gunpowder and qartridges in fainting 
paftles, and nqt to fire any guns except ypon 
places where it is necefFary. It is ufual for 
foreigners to falute forts, and |hey are com-? 
plimepted in re|:urn with much ceremony ^ 
but it is not ufual for the fubjedis pf the 
fame ftate tp falute their own forts, or to 
be fainted. Can it be fuppofed that a Dutch- 
fjian, in a fhip or a fort, would wafte an 
Piir(ce of povyd^r upon a Du^Qhrnan? T^ey 

m 
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are better oeconomifts. As to the pafs, it 
is not a true one. The Mafter is plainly a 
prevaricator. When examined upon the 
firft fet of interrogatories, he fwears that he 
never before took any oath, or depofed that 
the /hip w^as the property of Dutch owners. 
Upon the fecond fet of interrogatories, he 
fwears that the pafs, or fea- brief, was ob- 
tained upon his oath or affirmation. 

But the Mate fpeaks out, and fays that he 
figned his name to the paflport by the Cap-- 
tains orders, [he does not fay whether by 
Captain Roufman*s or Klok's orders] but 
that he cannot fay whether the faid paflport 
or fea- brief was obtained upon the oath or 
affirmation of the perfons therein defcribed, 
or whether it was delivered to or on behalf 
of the perfon or perfons who appear to have 
fworn or affirmed thereto, without their 
having ever in fadl made any fuch oath or 
affirmation. This is wonderful ! he fwears 
that he figned the fea-brief, and yet does 
not know the contents, nor upon whofe 
oath it was obtained. 

But on the face of the fea-brief intro- 
duced, neither the Mate's nor Klok's name 
U to be found. This is the common trick; 

one 
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one man fwears and figns, and another ufes 
the paflports ; fo that the Dutch collude 
even againft their own Government, and 
defraud it of its duties by taking out falfe 
pailports and falfe admeafurements. 

In regard to the cargo ; here is a very large 
quantity of powder and fwivels ; other 
arms are fufpedled to be concealed. It is 
true fome Jews appear interefted, but it is 
only in part, and the reft of the powder, as 
well as the guns, for what appears to the con- 
trary, may be for the account of the Con- 
grefs : unlefs it can be ejiablijhed that the con- 
fignees are the owners : but what is laden 
to order cannot be theirs ; it is more likely 
to be the property of the configners and 
laders. But if the cargo is not exprefled 
to be laden on their account and rifk, 
conlidering the prefent nature of the com- 
miffion trade, a further proof of property 
muft be expedted, if the claimants will 
not agree that there was juft caufe of fei- 
zure and expences againft them, for defe(3: 
of documents • Whatever may have been 
the rules of Admiralty Courts formerly 
on this fubjedt, thofe rules were founded 
on the ftate of commerce at that time. 

The 



^c ifaiddlc-man, (die faftor^ the fellet^/ 
tuyer^ and lader by €ommiflion,) was nol 
fo well known a Ghara(Ser as it is nowi 
All bufinefs is now tranfafted by a third 
man ; and more than three parts out of 
four of the perfons who ar^ fliled mer- 
chants on the Royal Exchanges of London' 
and Amfterdam> ard agents fof other men 
fettled on different fides the Wateri You feef 
by the letters in this and othef caufe^ fo 
frequently read in this place> how greedy 
people are after commiflion bufinefs, evert 
to get it away from one another^ becaufe in 
this fpecies of cdmmerce there is all profit 
and no riflt ; and the fame men can con-^ 
trive to be buyers and fellers at their own 
prices, and fet the market* No wonder' 
then that all the mercantile people of 
Europe pufh for the agency of the Ame-^ 
rican commerce^ by commiflion i Therd 
is not one perfon eicamined who will fweai* 
to the property of the claimants of any 
part of the cargo ; nor one paper to prove 
their property, excepting an intereft in ^ 
fliare of the powder with the Lobos and 
Mendez, and a letter of Crommelin and 
fons to MeflV Milncr and Haynes^ at St/ 

Euftalia/ 
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fiuftatia, that tjiey had fhippcd, oh their 
account and rifk, goods on board this fhip, 
amounting to Dutch money 22891-15. 
But this is not fo defcribed as to be capable 
of being diftinguiflied from the reft of the 
cargo; and who are Hayncs and Milner 
but Engliflimen now at Euftatia, for the 
occafional purpofe of carrying on the Ame- 
rican trade, in defiance of the laws of 
their country, which they would evade if 
pofliblc ? Who is Donaldfon ? Who is Cur- 
zon ? Who arc the reft of the Euftatia 
correfpondents of the traders in Holland, 
but upon the fame plan of adventurers ? 

The only argument we mean to draw 
from this uncertainty of the general pro- 
perty of the cargo is, that under the de- 
claration of the Dutch Weft India com- 
pany, viz. That nothing on board was for 
the ufe of the tjlandj and all the crew 
fwe^ring that none of the powder or guns 
oh board were for the ufe of the garrifons 
or fortrefles of the States of Holland, a 
prefumption juftly arofc in the mind of 
Lord Mulgravc, and muft arile in the breaft 
of the Court, that this whole cargo had a 
dcftination beyond* Euftatia, where th^ fliip 
^ ' P only 
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only was intended to touch ; for it is clear^ 
from the evidence of Draveman, the Dutch 
military officer, that Captain Rouffman, a 
principal owner, and late mafter, declared 
to him, that the vejflel was to go on to 
New England, and there lade with to- 
bacco, rice, and indigo, and then return 
to Amfterdam. In thefe cargoes it is uni- 
verfally known the Congrefs make their re- 
mittances. And will any body fay this is 
not a contraband trade to his Majefty's 
colonies, againfl the law of nations and 
treaties, whereby all the other maritime 
powers have fhut up the trade of their re- 
fpe^tive colonies, and endeavoured to con- 
fine it to themfelves ? But the Dutch pof- 
feflcd of a barren rock, and authorifed by 
their Diredlors to take whatever goods they 
Ihall find there, avowedly fet their faces 
againft this compadt of all the other powers. 
From this place, as a general entrepot, 
they invade the commerce of France, Spain, 
England and Denmark, and are as often 
condemned as the Spanifli guarda coflas 
catch them. All that the Dutch States fay, 
is, that merchants cannot be hindered ; 
they are a let of people independent of all 

the 
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the world, and they trade in this way fuo 
periculoy at their own riik ; and fo we fay 
they do no%v. It will be aflerted, that the 
Dutch have a right to carry what they pleafe 
to their own ifland ; but it may be anfwered 
to that, " the Dutch Company certify, 
that none of the articles on board this fhip 
were for the ufe of the ifland," I deny the 
propofition of right taken in its largeft ex- 
tent, and infift that they cannot aid the King's 
rebellious American fubjedls through the 
medium of their own ifland. The condition 
of the ifland of St. Euftatia is notorious to 
all the world -, and the letters on board this 
(hip, and every other Dutch fhip that has 
been brought in for adjudication, prove the 
ufe that is made of the ifland. Our own 
merchants^ as well as the Dutcji, are con- 
cerned. The fpirit of cpmmercial adyen^ 
ture has feized all the world. 

The bufinefs of the Colonies, and the af- 
fiftance with arms and ammunition, is not 
only confined to Dutchmen, Portugucfe- 
Jews and Smouches : all Europe traflic$ 
through the medium of St. Euftatia; and its 
barren rock is become under the diredion of 
a Goyprnor, who is an enemy to this counr 
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try, a magazine cf ari^s for enabling thf 
American Colonies to fupport their afferted 
independence. Spain has vaft territoricS| 
fortreffes and garrifons, France has very 
valuable iflands; they muft have troops 
snd garrifons. The Dutch have a rock, 
and a caflle for falutes ; by this they would 
monopoli;ze the trade of all America ; and 
though allies of this country do every thing 
they can to it's ruin. The Dutch Weil 
India Company, at this crifis, look with 
greedy eyes upon all America as thei|: own ; 
their Dircvtors are chiefly Members of Aq 
States. The Amfterdamers take the lead in 
the Council, and they are the great manu« 
fadurers of gunpowder for all Europe, J 
inay fay, for the world j yet a true Di)tch-r 
man mufl lament this condud: inconliflent 
with the true interefts of Holland ; fuch a 
pne regarding the permanency of his owij 
ftate, vis a vis all the neighbouring powers 
fit home, who can crufh it in a moment, 
piuft think that the avarice of mercantile 
adventurers is not to be gratified, while th? 
rery exiftence of Holland may be in danger^ 
For whenever Great Britain Ihall lofe her 
weight in the fc^l? of ^urope^ PJoU^nd 

If 
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It appeared in the cafe of the Twegee 
Broders, that 150 per cent, was made by 
trading with the Britiih colonies. Can a 
nation of merchants refiil 1 50 per cent ? 
We have already laid before the Court the 
letters which are addrefled^ under cover, to 
Ruflely to Levinus Clarkfon^ of Charles** 
Town, South Carolina, Chupp and Bour^ 
doin at Virginia ; what need we more to 
£hew the courfe of the trade, where it 
centers, and the neceffity of checking it| 
But flaming memorials are didtated by Ame-f 
pcan agents, and prefented to the States ; 
and his Majefty*s officers, of the firfl cha?- 
jrafter, as men of honour, of probity, arc 
charged with having broken bulk. If memo- 
orials only flated true faits, they would be 
duly confidered ; but let thofe merchants 
who deceive their own government, and 
try to raife the fpirit of diffeijticm between 
two friendly powers, whofe great interefts 
gre infeparablc, look well to their p)odu^ 

This Court has power to punifh oflfcnd? 
i^rs againfl the King's inftrudions and the 
Jaw. I can take upon myfelf to fay, that 
very uncommon care has been taken to 
prevent an undue runiimaging and fearchin|[ 
ef foreign fhi|)§. 

Jpflru^ion§ 
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InflruAions were never before in any war 
carefully drawn and printed for the con*** 
duSt of his Majefty's commanders, that 
they might not be led, from ignorance of 
their duty, into an injury of themfelves 
and others ; and it is in the power of every 
foreigner upon this head to do himfelf 
Juftice. 

In this Court there is a fpecial intcrro-- 
gatory, the fifth of the firft fet of addi- 
tional ones, as follows : 

•^ Was bulk broken during the voyage 
in which you were taken, or fince the cap- 
ture of the faid fliip ; and when, and where, 
and by whom and by whofe orders, and for 
what purpofe, and in what manner ?'' 

If this interrogatory were not fufficient, 
claimants may make affidavits of the fad: ; 
but to this interrogatory the Mafter and 
Mate anfwer, *^ that bulk was not broken 
during the voyage in which he was taken, 
nor after, to his knowledge." 

The anfwef was the fame in the cafe of 
the Dutch fhip the Pandora, which was 
lately adjudged to be reftored. 

In the laft war there were Dutch mafters 
who pilfered thepifelves^ and laid it upon 

Pnglifh 
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Englifh cruizersy and Holland echoed with 
cries of the injufticc of our proceedings, 
as they pretended. Who are the men who 
dare to circulate ? to affirm thefe falfities 
at this time of the day ? 

For the honour of this Court and its 
praftitioners, for the honour of this na- 
tion, I wifli all the world to know what 
our proceedings are ; they are fuch as arc 
authorized by the moft equitable ufage of 
the law of nations. The principle of con- 
demnation in the Court of Admiralty is in 
favour of every claimant ^ it is the lan- 
guage of the divine law of fcripture, 

*' Out of thine own mouth will I con- 
demn thee, O mine enemy," 

By your own teftimony you ihall fland or 
fall ; prove your real property, take it, and, 
have it. Yet if you will fail the feas in a 
navire mafquiy in the breach of the peace 
of the law of nations, and cannot produce 
upon the firft view true unequivocal docu- 
ments, you fhall be flopped ; you fhall be 
brought in for a more flri(5l judicial exa- 
mination ; and if you fhall be found defi- 
cient, as a warning for your future con- 
duA, the feizure and detection will be juf- 
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tiiicd, and you will be condemned in thtf 
cxpcnces. 

It is on thefc grounds therefore, Sir, I 
fcncw my firft motion againft the Dutch 
claimants to detain the fhip for farther 
proof, as there is reafon to believe her to 
be a re-capture, the property of his Ma- 
jefty's own fubjefts j to reftore fo much of 
the cargo as (hall appear harmlcfs, order- 
ing the guns, powder, and military Aorcs, 
if any, to be fold to his Majefty at a fair 
valuation and appraifement, by commif- 
fioners, merchants to be named on both 
fides, and approved by the Court, as was 
done in the cafe of the Two Brothers, and 
to decree expences in favour of the captor, 
and JUSTIFY lord Mulgravb. 
• Dr. Harris, Advocate for the Admiralty, 
went over the fame ground as the King's 
Advocate. He infifted, that the fhip could 
hot at prefent be reftored, but muft remain 
till the property (hould be clearly made out; 
that the powder fliould be ordered to be 
fold, and qonfequently the whole cargo un- 
laden under the a(ft of Parliament ^ fo that 
thecontehits might be known, and probably 
the true piapers appear. He partibitiariy 

obferved. 
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bbfcrvcd, that the treaty of 1674, which' 
altered the principle of infeftion, and dero-^ 
gated in all refpeds from the common ufage 
and law of nations^ is now admitted not to 
extend to the privilege of carrying freely 
Ihe. goods of enemies> in the cafe of hofti-j' 
lities between Great-Britain and her colo* 
nies, which could not be an objed: in viev/ 
bf that treaty; therefore whenever the fub- 
jefts of any powers in friendfhip with Greats 
Britaia now attempt to carry contraband 
goods, the law of nations reverts to the old 
footing previous to the treaty, and thd doc-* 
trine of contraband infeBing thd reft of the 
cargo may take place; to which the exporters 
make themfelves liable by their own adl ; 
the only true and efFeftual way to ftop fuch 
a commerce, and to punifh fo much perfidy, 
being a confifcatibn without diftind:ion of 
the cargoj whenever warlike ftores are found 
on board; that all the books of the writers 
upon the public law of Europe, Dutch, 
French, Italians, Germans, and others, are 
lall full of the dodrine of infedtion. 

To thefe arguments on behalf of the cap- 
tors, it was anfwered, on the part of the 
claimants, by Dr* Calvert, that the claimants 

Q^ looked 
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looked upon their cafe to be fo clear, that 
the Court would, on the firft face of the 
evidence, reftore ex officio^ although no formal 
clain;! was made: that Roufman, Rittenberg, 
andSchimmel, having done a£ts of ownerfhip, 
muft therefore be prefumed to be owners of 

the (hip; befides, it had been fixteen months 
in their pofTeflion; that in many cafes, de- 
termined fince the prefent troubles, bills of 
fale had been conftantly called for by the 
Advocates for the captors, and as often had 
it been faid by the Court, that they were 
not neceflary to be produced. He trufted 
that the determination would be the fame 
again ; for that as a bill of fale is the title 
deed of a purchafer, fo it is natural and pru- 
dent that he fhould keep it in his own pof- 
feflion, and not hazard it on board a (hip. 

As to the voyage, all that Roufnian faid 
was, that be was to have gone to New-Eng- 
land to bring back tobacco ; but it muft be 
fuppofedy that after Klok was appointed 
mafter, his defign was changed. But will 
any body pretend that this country has a 
right to ftop the commerce of all the reft of 
Europe, and to fay, you fhall not buy the 
goods of our enemies ? The fubjedls of othej: 

nations 
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nations have a right indireStly to fell arms' 
and gunpowder, which are merchandize as 
well as any thing elfe that is an objeft of 
commerce. There was no queftion of that : 
that nothing appeared upon the whole face 
of the evidence that there was any property 
of the rebels on board this fhip, or that any 
of the cargo was to be delivered for their 
account. 

Dr. Wynne. The claim is objedted to, 
with a view rather to the future pra6tice 
which is propofed to be reformed, than with 
any folid obje<3:ion for the prefent. It is in 
the form always ufual in former wars. If 
any other owners, not named in the claim 
fpecifically, appear in the evidence, they 
fhall have the benefit as the fubjedls of a fo- 
reign ftate. The Court muft not go out of 
the way on the ideas of reformation. Others 
in the claim mean Roufman, or any others 
who may turn out owners upon a view of 
the whole evidence; for a mafler, who is 
commonly the claimant, or an agent, may 
not know all the owners : fo Klok did not 
know all the owners of the cargo \ he could 
mt fwear to any of them, for the plaineil 

0^2 reafon. 
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reafon, becaufe he did not take the com« 
mand till eight days before he failed. 

As to the delay of giving in the clain» 
not till the night before the caufe was ready 
to be heard, it was jndignation; juft refcnt-? 
ment on the part of Dutch fubjec3:s : they 
faid. What ufurpation is this? Are we not 
to trade to our colonies ? It was thought the 
captors woul4 not dare to make a point of 
an aflertiorj to the contrary, Confignees 
and confignors to order have always in for-: 
mer wars been held to be owners; but here 
is a clear prefumption in favour of Schim- 
xnelin and the Crommelins, Hopes, and 
others, Dutch fubjefts. Domicility has ever 
been held the rule to regulate the charader 
of citizenfhip all over the world. It is trueji 
pn the firft appearance the bills of lading do, 
pot mention on wboje account and rijky but the 
gentlemen on the other fide have not at- 
tended tp the letters (which have been fince 
brought in by the claimant opened). Thefe 
letters makeyS many of the goods as are there-r 
jn named to be for the account of perfong 
who are Dutch fubjedls at St. Euftatia. A^ 
|o ^he voyage to New-England, it is only 
|he hearfa^ eyidence of Drayeipan. Th? 
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$few were too few to man fo many guns^ 
Could they, or thofewho were on board, 
have hoftile intentions ? Clearly not. 

The fhip was built in England; but will 
the built juftify a feizurc ? If fo, we may 
feize half the Ihips that fwim : fpr Ihips are 
gs much- an ohjc&, of trade as any other 
icommodity; the gunpowder is for the ac- 
count and rilk of the Lobos and Mendez. 
The law of flopping Dutch fhips op any ac- 
count muft be denied; for, by treaty, if they 
do but fhew their paflports, they are not to 
be detained, much lefs to be brought in for 
adjudication, and rummaged to find evidence 
out of their own papers. 

As to St. Euftatia becoming a general 
mart at this crifis, it cannot be otherwife of 
peceffity, It is a port open for all the world. 
If you refer to your gazettes, 162 rebel fhips 
have been taken by the King's cruizers ; 
many have been taken by your letters of 
marque : they and their cargoes muft be dif- 
pofed of fomewhere; it is impoflible to bring 
them home. Do you not buy powder of 
|he Dutch in Europe ? Do not we ufe a great 
deal, and confequently want a great deal in 
Anjerica? |t is true, that powder carried to 
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d market may ultimately get to the rebels ^ 
but in the lad war an ultimate poflible de* 
claration never was a ground for condemna- 
tion. If you can catch the fhip Jaloufia, and 
that is loaded^ as it is faid^ with arms for 
the Americans^ take her if you can^ and try 
whether fhe will not be confifcable. 

As to carrying letters or paffengers, a fo- 
reign ihip is not liable to confifcation for 
that ; the owners know not the contents of 
letters^ nor the charadter^ and intentions of 
mere voyagers » The cafe of the Two Bro- 
thers was a cafe very diftindt from this of 
the Henric. Here the powder is laden by 
permifTion of the Dutch Weft-India Com- 
pany ; there it was laden on board after the 
fliip had cleared out from the quays^ and 
had fallen a great way down the river, and 
was entered in the fhips under the colour- 
able name of merchandize. Here the lad- 
ing is public, and the gunpowder is ex- 
prefled in the permit and in the invoice* 
[Reads a paper^ part of the depofitions in 
the caufe of the Twegee Broders.] 

Bills of fale have never yet been infifted 
on by the Court. In the cafe of the Three 
Sifters, lately the argument of the want of a 

bill 
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bill of fale was urged, and rejedcd. [Reads 
a paper, part of the depofitions in the caufc 
of the Three Sifters.] 

Clandeftinity and defiance of the Dutch 
placart was the ground of ordering the pow-* 
dcr to be fold in the cafe of the Twegee 
Broders. But as to the doftrine of infedion, 
it is too antiquated to be revived, and too 
dangerous to be put in praftice. The mat- 
ter fpeaking . to Draveman about concealing 
the papers, when the Foudroyant appeared^ 
is only fwore to by D'Attems. Draveman 
himfelf fwears, that no papers were torn or 
thrown overboard, concealed or attempted 
to be concealed. Laftly, the mafter* s deny- 
ing that he appeared pqrfonally, and fwore 
to the pafs when it was obtained, is a mat- 
ter which muft arife from his mifunderftand- 
ing the interrogatory, for his name is to it, 
and the engagement to obfcrve the rules* 
And he pofitively fwears, on a fecond exa^ 
mination, that he did perfonally appear and 
take the oath requifite for obtaining the 
pafs. Therefore on the whole the captor 
has been very rafh, and ought to be con- 
demned in cofts, damages and demurrages. 

"The 
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^be king's Advocate^ Dr, MARRtotfi 

in reply. 

SIR, 

I F this trade is not flopped, it is in vairi 
that we contend with America. We may 
ufe the words of the claflic, 

^upulfast egt) baculo tantumi 

You hit hard blows i we only (in the fchooU 
boy phrafe) fend oJf\ and bulty. Then it i% 
but too true, that we are at war openly with 
America, and fecretly with all the world 
bcfides, to very little purpofe. 

My learned neighbour has adopted thi 
indignation of a Dutchman. I have heard, 
of indignation making an invedlive, a 
poem, or a fpeech i but I never yet 
heard of indignation making a claim for a 
ihip and cargo after three months filent ac-? 
quiefcence, I thought a Dutchman had nd 
paffions, but that fort of feeling which arifes 
from knowing the difference of profit and 
lofs, and the vexation of being crofled iri 
their mercantile interefts. It was not in-* 
dignation, but Contempt for this Courts I 
do not fay .for. this. Government, that madef 
the claimants wait fo long before they would 

fubmit 
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vifed by fomeliody to hope (or riftitudqiai 
by baUyii^g ; but pould they f^ibnably hop$ 
for fuccefs ? When they f^amc to talk with 
their (rounfel^ |hey learned 4 better ItffovA 
^* Claim nothings havg aothing i prove every 
•' thing, have every thing/' Did they cxpcdt^ 
Sir, that you were to reftore nobody knows 
what, to nobody knows whom ? and to heai* 
the whok caufe ex patU f 

As for the pretended aiSts of oWnerfhip* 
on which fo much ftrefs is laid by the counr* 
fel for the claimants, l^ey mUft be denied to 
jbe proofs* A man who fteals my watch, 
wears if as his own j he pawns it, oi he fell$ 
|t. Thefe are adts of ownerfliipi do they 
prove him to be the real owner ? artd whaf 
lare thefe Dutchmen who deal in the pur- 
chafe of the (liips of the King's fubjcdts pi*» 
ratically taken ? 

" Bills of fale are the title-deecjls oi fho 
purchafers," faid one gentleman > for that 
very reafon, we fay, produce t^^m. Pka^ 
them, prove them, is thcf anf^er* 

But, it is faid, the I>i|l ^f fale js in the 
cuftody of the buyer/' Doesi n^t every ^inef 
know, that in mercantile tranfaitions and 

R correiponrdencies. 
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corrcfpondcncies, there are always dupli-. 
.tatcsi If places are at a great diftance, there 
-are triplicates* Why was not this docu- 
ment. oa board the Henric ? *• They have 
iicver been required by the Court yet," fays 
the other gentleman. It is high time they 
ihould. 

It is faid, the fliip was known by the 
Mate thefe fixteen months, under no other 
name than the prefent. Is it not public 
.what arts are ufed to cover thefe purchafes ? 
Ships are new-named, altered by painting, 
♦papers changed, and. crews difcharged, and 
the fhips fold with rapidity by American 
captors. In the prefent confufion of things 
and perfons, the Britiih merchant and loyal 
fubjedl in America or in Europe, often 
knows not where his fhip is carried, nor in 
whofe hands fhe is. He himfelf may be in 
the power of the rebels : yet, whenever he 
(hall appear, he will be intitled to his pro- 
"perty. Time cannot avail againft the Jus 
yq/lliminu, any more than againft the treaty ; 
and more efpecially when his* fhip falls again 
into the poffeffion and is under the protec- 
tion of the laws of Great-Britain in the 

High 
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High Court of Admiralty/ the British owner 
has a right to reclaim her as a recapture. * 

In regard to the voyage, the gentlemen 
avoid that ; becaufe they fay Roufman only 
vvras to have gone with this fliip to New- 
England. If Roufman was to have gone 
to New-England, does it not follow clear 
that Klok was to do fo too, whom Roufman, 
a third part owner, appointed Mafter in his 
own room, but eight days before the fhip,' 
being complefely laden and armed, failed: 
from the port of Amfterdam, with a Mafter 
inftrufted ** to behave as a^r^^i;^ Captain 
** ought to do^" and to take further orders 
from Burch and Haynes at St, Euftatia. 
We deny the whole property of the powder 
to be proved. The Jews, Foa at Bourdeaux, 
Lobos at Amfterdam, and Mehdez at Nantz. 
are intereftied V>^" iK^r/; For the owners of 
the reft there is a dead filence. 

As to the evidence of hearfay, it is good, 
TYit auditus ex auditu IS the weakeft fort. 
But evidence to a declaration of a Mafter, 
of an owner, of a partjr concerned, is an evi^ 
dence of a fad:: and it is conclufive, if it is 
not controverted J and Count P'Attems' 

R a ' though 
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th^^gH 9 foW^r of fortune^ is a o^an of h^^ 

;)our^ and his evidence inconte^bte. 

In regard tp the cai?s nxentioned> it is v?ry 
unfair, ip this cafe, as wa? don^ in th? Pan* 
dora laft Court by the fame gentleman, to 
|)nng a ferap pf paper out of ojd briefs intt} 
It Court ill another caufe. If this is aUowed, 
V(^ethufl read th« whole pontext| and ail th^ 
i:Yidenee in thpfe patifes ^ fight all cur feattlea 
^ver again ; and fo we may talk dowp that 
tlockj But if my meipory will ferve me» 
jn the Twegee Broders, although fome part 
of the powder was put on board cfemdef* 
tinely, yet the general cargo, and a very 
great part pf the pftwdec and arms efpecially> 
ivere entered and cleared out as merchandize 
gi't the Wpft^lndia Cprhpany's quays and at 
Ithe cuftom^houie j and part of the pbwd^ 
xVas put on board wheh the flnp was in thQ 
ftream pf the river, the reft: when fhe was 
fallen a great way dowfi : I am lure that was 
the evidence. The Dutch placart is very 
artfully worded, and calculated for ev^fions^ 
And Nmg made only fpr a year, and not be. 
in^ renewed for an intcrifti pf two months^ 
the Dutch, at the tinie of lading the Tw^ee 
.jprpijef s^ feized the opening ibr their trade 



and l6{k m time tb fupply tile call for povr- 
^er and ^i&s In Americft* 
' The Admiralty iin$l^ p^iiSp&rU No. i, » 
the common paiTpqrt which graiits lio fp^iti 
jpirfnifiiofi for the |n)wder. 

The bill of lading for this jpowd^# No^ 
)0» Is only made out ih the name of mtf-^ 
fibamtiixx and fo are tivt^ngit iifts^ No. g^ 
figntd hj the Weft^india Cotn^ftotys clcrk^ 
i(^^;? wfoV^ the permit was ofierwardf cb^ 
tain^> and the word powder fbifted in. 

As to reafonings taken from eafts ia the 
fail War^ gentlemen who delight in being 
(OiMle^mongers^ and ilring their precedents as 
boys do birds eggs (and w^ all know that 
for an argument fake, one bad precedinc is 
jas ufeful as a good one) may go burn their 
memorandums* The ca(e of the Dutch was 
Very different trading with the fabjeds of 
France and Spain, and now with the King** 
rebel fubjeds. They were upon an ^quat 
footing of friendiShip with France and Spait| 
tis with Great-Britain. France and Spain 
ipiwe acknowledged, friendly powers by the 
Dutch, and had a right to trade indircftly 
'^i^ them : though even then they wnere 
^ga^mit^t^ ^h^ a^^ted b^ fecial liccBoct^ 

and 



t.i34 ] 

and a dircd trade. But will the Datch fay, 

** the Americans are as much our friends 

** and allies as Great-Britain ? They are in* 

•* dependent ; they are like ourfelves 5 they 

** mean to form thcmfelves on our model ; 

*' and we will take them under our protec- 

•• tion/' Let words fpeak out, or let fadls, 

ftronger than words, announce the dodtrine ;. 

this country will not bear it. It will have 

indignation too. 

We refer to treaties, to prove in cafe of 

cither party purchafmg the prizes taken from 

the other, that the prize, although bonajide 

bought, fliall be reftored to the true owners. 

Reads the article : 

Article XX. Treaty of Bredah, 1667. 

The King of Great-Britain and the faid 

States- General fhall not receive into their 

ports, cities and towns, or fufFer that any of 

the fubje(Ss'^of either par^y do receive any 

pirates or fca-rovers, or afford them any enr 

tertainment, affiftance, or provifions ; but 

fliall endeavour that all fuch pirates and 

fea-rovers, and their piratical accomplices, 

fliarers and abettors, be found out and ap- 

prehended, and that they fufier condign 

puniihnient for a terror to otiiiej-s^ andaU 

ibips. 



[ 135 3 

(hips, goods, and commodities, piratically 
taken by them, and brought into the ports 
of cither party which can be fouad, even 
although they are fold, fhall be reftored to 
the right owners, or fatisfadtion fhall be 
given, 

. Is there not an indirect aiCftance given to 
the open and declared rebellious enemies of 
Great- Britain ? yet what fays the treaty ? 

Article of the treaty of Weftminfter, 
Feb. tV, 1 673-4. Neither of the parties fhall 
give, or confent, that any of their fubjedls 
or inhabitants fhall give any aid, favour, or 
counfel, direSily or indireSlfy, by land or by 
fea, or on the frefh waters, nor fhall furnifli 
nor confent that the fubjedts and inhabitants 
of their dominions and countries fhall fur« 
nifh any fhips, foldiers, mariners, provi- 
lions, money, inflruments of war, gunpow- 
der, or for any things neceflary for war, to 
the enemies of the other party of any rank 
or condition whatever. 

And as to the ordering cargoes to be fold 
for the fervice of the State, in cafes of ex-^ 
traordinary necejjity, that is clear from ano- 
ther article. 

. Article 
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Attich XXVL Treaty of Brgdah. Mef^ 
chants. Makers, tnd mariners, of either 
party, or their (hips, goods, wares, or mttrf 
chandisses, ihall not be arreted or detained 
in the knda, ports, road$, or rivers of th# 
other, to ferve in war, orjbr any other fer^ 
trice, unhfx upan an extraordinary neceffity, 
and then juA: fatisfa&ion fhail he made*^ 
This (hall be no prohibition or hindrance of 
my embargoes or arrefts duly made, and in 
the ordinary courfe^ according $0 the lawt 
of either country » 

' Will any body fay that this extraordinary 
©€c^(iity docs not exift at this erifis; or that 
juft fati^fadion will not be HKide to the 
claimants, by paying them a good price for 
bad gunpowder ? for fueh was the laft (ai4 
to be, which was (old to the Board of Ord- 
nance by order of the Court, in the cafe of 
the Two Brothers. 

As the gentlemen are fond of qttpting; \tt 
the laft war wc all remember how naval 
(lores were ordered by adt of Parliament \o 
be fold for the ufe of Government; nobody 
talked of treaties againft it. 

The King's Government do not wi(h to 
injure Dutch owners, if fuch there a|;e, but 

«j^iy 
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only to Infufe the military part of the cargd 
not going to the American rebels for their 
fupply in the very heat and midll of a cam- 
paign. 

The lenity of the fame decree again (as 
in the cafe of the Two Brothers) will bring 
all the Dutch gunpowder to a Britiih mar- 
ket, and indemnify the Dutch owners by a 
high price, and the hurt of our own manu- 
failure^ 

In regard to claims^ as well as transfers^ 
I repeat again, they cannot be too fpecific 
to [avoid collufions; and every jurifdidtion 
muft adopt new forms from time to time^ 
as every country in the ftate of human affairs 
and commerce takes a new face, and as frefh 
objefts arife for the controul of the legi- 
flative or executive powers. 

Sir George Hay. It would be too high 
for any fuch Court of Jufticc as this to aflert, 
that the Dutch may not carry in their own 
fhips to their own colonies and fettlcments 
every thing they pkafe, whether arms or 
ammunition, or any other fpccies of mer- 
chandize, provided they do it with the per- 
miflion of their own laws 5 and if they . adl 
contrary to them, I am no judge of the 

S laws 
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km of yhAltad. I cmmot tvdwct them p 
bat their Itft placsct jwrmits fiich expeirta* 
tuaa,. with tiie poiQGufioa of the Ccill^<: q£ 
Admiralty. 

I €a&w>t }«id|!» pi^ikiQaDy^ Bdr Istave £ tny 
^i&jrrtiomry pcmer bot on legal gfotm^. 

The Kttig's Mbiftns imift tceat with 
tilt Diactek SttttxsSf andk tntiut bxto ti oegook^ 
ikm on thi$ AAb}e€h 

The treaties with foreign powers a« b^ 

known tvA un4erftQQ4 (13; bit M^fty's 
Piivx^CoiMci] ; mA hk MajeAjf has powet 
to m^e fiirthef rnk^ for procee^i^ ia 

fauft bQ m^^ ^ p^(vM <^ mxkch DSM^r^ 
90»leqttei>ce tha% I am ; «fid wh<m a notice 
comes ^ lAjg fir^HSd t}»e Cou»dl> { will f)b^y 
it. 

Wbai the l>\k%ck would 4o> I wUl do as 
far as I can* Thit Quticii jplacart^ ii) -c^f^^ 
of exporting without |>efiBiiE<Mx of tJbet 
College of AdoMrTaltyt imder which the 
loading is to be made, fubje(3:8 to confifca- 
tioa and ftac fcweiga and Dutijh 41iip5 1 an4 
when the Dutph have a permit, th?n (^ 
they, we will carry wlxat we can. 

Ujidfiir 
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The gunpowcter xBftiwi>t fee pwwed lo te igSN- 
ing ^re&ly &r tk^ «afe4c^f tlie tt^^^s. f^ 
Yegttrd to the ift)ji|) it iscilMmed, «s ^ ^k 
fofifti of the tiakii tktinsrt® %i!ftial, ^po&pt^ 
€4U3mgh. ; Uttd ^^ ^flWp Iw* l>fceii to 'pdficflion 
^ il&e J)o«cl% *cliriMfttft4 fe^€»i n'yonlrks^ ib» 
fWDfe >lo *y ^ Ma*e. The Matter <:otiW 
ftt)t give «»cfc ^GtreiiBPt «tf #ie owners d£ 
^tMp ^tid oen^y tis he «G^k ^the icmniaiifmfl 
l^t 4ttght*fltj5S hd^T^ l9^e l&ilea. Every pf e- 
AttftpftScm ftiftfefe 4ii ^>o*At -of Iw^ ffom ^oScf- 
€0ft iand aQjs *df owne!fl#p. 

But tlie <M>ftditien <tf *flie ^rp, treing 
armed, and having officers going to the Pro- 
vincial army, is a great point againft the 
claimants for cofts, and muft have ftruck 
Lord Mulgrave. If it was clear that fhe 
vv^as going to New-England, touching at 
St. Euftatia, that would never do. All 
fhips trading thither are confifcable; and 
the aft of Parliament is notice to all the 
world, and fo was the former aft, in the 
cafe of naval ftores. The declaration of 
Roufnian, the former Mafter, and part 
ownfer, as to this illicit deftination, is well 
proved ; and the flrong fufpicions arifing 

S z from: 
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ftom that, and the armed ftate of the fliip, 
and the charafter of the paflengers, are all 
circumftances that concur fully to juilify 
the feizure* Lord Mulgrave did his duty 
to flop this (tup, and bring her in. I can* 
not dired: any part of this cargo to be fold. 
In the cafe of the Twegee Broders, there 
was clandeftinity in lading the powder; be- 
fides, there the agent confented to a fale of 
the powder and arms. I reftore, therefore, 
the fhip and cargo, and decree juft caufe of 
feizure and expences in favour of the captor. 
A reprefentation muft be made by fome 
proper perfon to Government as to cargoes 
of this fort. 



PriJay, 
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Friday^ November 13, 1778. 

Sir JAMES MARRIOTT, Judge, 

^be Pere Adam. 

A CLAIM was given for a French- 
man, owner of this fhip, feized be- 
fore the declaration of reprifals ; the Court 
rejedled the claim, becaufe a commiffion of 
general reprifals is ftronger than even a de- 
claration of war, authorizing to feize the 
goods of the foreign fubjefts every where, 
-and immediately ; whereas by treaty, in cafe 
of declaration of war, there are fix months 
allowed to remove their perfons and pro- 
perties : befides this, the King of France 
publickly declared, on the loth of June 
laft, hoftilities againft England, fo that the 
claimant had no perfona Jiandi injudiciOy or 
no civil right to plead; the two countries 
being engaged in an aiftual war. 

Tihe YoNGE Helena, 

A Dutch fhip, was reftored, having 
French goods on board, laden before the 
declaration for reprifals, bound from one 
port of France to another. The cargo, be- 
ing 
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York, and made as if the (hip was to carry 
/alt for New- York, or the head-quarters i. 
and the American paflport was antedated a 
few months before Macurdy fwore that he 
and the other bought the fliip, which was 
a prize fhip fold at Jamaica ; but he fwore 
that Johnfon gave. him up the pafTport, and 
one Mr. Williams procured.it. Johnfon is 
out of the kingdom ; Macurdy was a Britifli 
l>orn fubjedt, but had refjded a good while 
in America. There . was another man on 
board, who. declared himfelf a fubje<a: of the 
American States, The claimant not only 
demanded his fhip, but cofls; and the King's 
Advocate, Dr. Wynne, argued very ftrongly 
for the claimant, that it was a fraud put 
on the Americans : that the Americans had 
a (hop here for paiTports in blanks to fell 
for the benefit of the Commiflioners; and 
it was fair to buy of them protedlions; that 
it did pot appear the fhip was to go to the 
rebels. Dr. Harris on the other fide con- 
tended, that though it did not appear, that 
Mr. Ridley was conufant of the fraud of 
his own country, yet he was afFefted by 
the aft of his two partners ; that the fhip 
muft be confidered as an adopted rebel 

fhip; 
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fhip; that th^ tr^nfadion was tfeafohable, 
and cofts ftiouid be given, although it is 
not ufual in general to give cofts againfl: 
claimants, where a fhip is eondemhed ; as 
cohdemnation is held pUnifhment enough, 
although the prize afts require the clatmaht 
to give fecurity for double cofts ; which 
is uftially in 60/. the fingle cofts being 
but 30/. 

The Judge declared the fhip and ftofes 
to be condemned as rebel. He made very 
ftrong remarks on the condutft of mer- 
chants and others fupporting the American 
rebellion from the very Center of this coun- 
try, and on the offices and correfpondence 
carried on by rebel agents. That this na- 
tion (now fighting for its domeftic prefer- 
vation, as well as empire) had Its. cruelleft 
enemies within its own bowels ; that he 
would not be bound by the aft in regard 
to cofts. The American prohibitory adt 
regulated, like other prize ad:s, the modes 
of proceeding, but did not take away 
the general powers of the Court; that the 
adt required bail for double cofts from 
claimants; but there were other cofts be- 
fides thofe upon bail. He would not con- 

T dema 
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dcmn the claimants upon their ball, but 
he would condemn them in treble cofts 
generally, ex officio^ and as much as the 
prod:ors could fwear to; that it was his 
duty to do as much juftlce as he could to 
the whole kingdom in this inftance, in 
putting a check to every fort of fupport and 
encouragement from home of a fyftem in- 
volving the ruin of all good men's lives 
and properties ; a fyftem treafonable and 
traiterous. That here was a clear fadt 
proved from the evidence of the guilty 
party, of aiding, abetting, and having in- 
tercourfe with the felf-eftablifhed and de- 
clared enemies of the King and nation; and 
he only wiflied his Court had a longer arm 
to reach fuch a fort of treafon; that if Mr. 
Macurdy, Mr. Johnfon, and Mr. Ridley, 
were diffitisfied with the decree, they might 
s^ :>eal if they dared. 



Monday^ 
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Monday i November 23, 1778. 

T^he Gruel, 

AN Englifh tranfport, taken by the 
Americans, and fitted-out by the 
Congrefs, and laden with mafts and yards, 
and bound to France : the mafts and yards 
were claimed by John Durand, Efq; as con- 
tractor with Government for felling trees 
fit for mafts in the province of MajSa- 
chufetts-Bay, and as proprietor of the fame : 
and it was endeavoured to prove, that thefe 
mafts were felled by his agent, and depo- 
fited in his agent's maft-dock, the only one 
at Sheepfcut, upon Keenebec river, and 
there feized by the rebels, and laden on 
board this fhip. But it appearing that the 
Congrefs had had polTeflion of this dock 
for two years, from 1775 *till lyjy, when 
the mafts were put on board ; that the name 
of the claimant was not upon them, but 
that of the Congrefs' agent ; and that the 
mafts on board were thicker in diameter, 
and fhorter in length, than the mafts 
claimed in the fchedule ; and that the agent 
reducing his claim from 53 mafts, which 

T z were 
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were on board, to nine, (hewed plainly that 
many Qthcr mafts were felled by private 
proprietors, or by the Congrefs, and were 
adually on board : the Court rejected the 
claim, upon the face of thq glaiqaant/s Qwn 
evidence, as not identified; and remarked 
on the danger of qollufion, if fuch fort gf 
claims were admitted. The fhip w^ks re- 
flored to the Comgiiflioners pf the Navy 
(paying falvage) they appearing to have paid 
the value of her to the original owners. 

De JoNGE JosLfiRs, Reetpna^ 

A Dutch ihip, bound to France, cargo 
iron, henip, and faiUclotb : the naval ftores 
were ordered to be foid to x\\o Commif- 
fipners pf the Navy, for his Majefty's ufe, 
on a fw valuation by merchants ; the buyer 
to pay the incidental chargei,, fo that the 
privateer might be at po expence.s ^ the mo^ 
j[>ey to bd paid into Court, fw the ufe of 
fuch p^rfons who ihQul4 hereafter prove 
their property. As the Mafter would not 
fwear that the loaders were the owners, and 
it appearod t^at the confignees were French^ 

men; and as no clainx was given, either for 
ihip Pr goods, the jQbip was decreed to he 

reftored 
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reftored to the owners, wbenfiever they, or 
their agents, fhould claim, and make the 
«fual affidavits of their property. 

It WW ohferved by the Courts that there 
was fomething very myfterious in the con- 
du<^ of the Dutch Captain, who rcfufed to 
claim ; that it called to mind the refufal of 
the French fupercargo, in the cafe of the 
KouUk&n i that it was well known there arc 
many people very bufy to blow up a quarrel 
between us and Holland; that this conduft 
was a contempt of jurifdicSion not to be 
borne in any Court of Admiralty in the 
world : that it was a derelidlion of the in- 
tereft of the owners, for whom every Maf- 
ter is a truilee, and at the fame time a 
weakening of all the reft of the evidence in 
their favour ; for one can hardly believe that 
cargo any man's real and fole property, 
which he or his agent refufes to claim, and 
fwear to. That a Court can fupply the 
defeftion of a Mafter, ex officio j and will do 
fo, when owners are at a great diftance, fo 
as to know nothing of the capture, and 
when a Mafter may have colluded and de- 
ferted them ; that here the Patch owners 
had time enough to knowj the capture hav- 
ing 
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ing been made the 13th of Odlober. That 
if there was any latent meaning in all this 
iingular kind of ftubbornnefs, it would lofe 
its efFeft; for the confequence of any neu- 
tral refufing contumacioufly, after a moni- 
tion to appear and claim, is a certainty to 
obtain no cofts or damages. That a French 
Admiralty Court would have condemned 
fuch a fhip, for want of a claim, without 
ceremony. 

^he Jeanne Jean Vanderleye, 

A Dutch fhip, with French innocent 
goods on board, bound from Nantz to 
Oftend, was reftored by confent, the captor 
engaging to pay all the expences on his 
part, which are the moft conliderable, un- 
lefs the claimant fhall iniift on cofts j which 
queftion is referved for the claimant to de- 
clare. 

T!he Santa Reis, Majos Roderigo 

Vidal, Mafter, 

A Portugucfe fhip and cargo, French 
property on board, was reftored, as privi- 
leged, and the privateer is to pay cofts and 
damages, by confent, 

Anna 
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Anna Christiana, 

A Swedifh fhip, reftored ; Britifh mer- 
chants, claimants, afligned to prove their 
property of the cargo, being houfes in Lon- 
don, trading to France; the bills of lading 
all falfe made out, as if at Oftend for Nantz, 
with fteel ware and India goods, copperas 
and pimento. Laden before the declara- 
tion of reprifals. The bills of lading did 
not fpecify for whofe account and rifk; 
made out in falfe names as laders living at 
Oftend; and the Mafter fwore, that he be- 
lieved the confignces (who were all French- 
men at Nantz) to be the owners, and that 
the goods were for their account ; and that 
the bills iigned by him were falfe; and that 
he had deftroyed his clearances when he 
failed out of the river Thames. The 
claimants -did not all of them fay in their 
affidavits, that they fhould be the only lofers 
in cafe of condemnation, and others only 
claiming for themfelves and co-partners, 
v^ithout fpecifying thofe partners, and 
where they refide. The Court faid, that 
although the claims of Mafters of foreign 
carrier fhips, taking in goods upon general 

freight. 
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freight, might be admitted in a general 
way, not knowing the owners, yet the col- 

lufions praftifed here with the rebels and 
natural enemies of this country were fo no- 
torious, that fpecifical claims muft be re- 
quired now of all Britilh fubjeAs claiming 
any goods on board neutral Ihips deftined 
for the enemies ports. That on the other 
hand, fome tendernefs was due to merchants 
lading their property before reprisals were 
declared; and therefore the qucftion of the 
cargo to whom belonging, and when laden, 
fhould be referved 'till the next Court for 
further confideration. 

Ti^ John, 

An Englifh fhip, retaken from the French 
by a privateer, and having been in pofTellion 
of the enemy near 96 hours, although not 
carried into any port; a queftion was made^ 
whether, there being no ad; of Parliament 
to regulate the proceeding in cafes of French 
captures and re-captures, the old rules fhould 
not be obferved in favour of privateers re- 
taking, to give a falvage according to the 
time in the pofleffion of the enemy. That 
Jargcr falvage has always been allowed to 
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the privateers than to the King's fhips, in 
all former ads, 'till the American ad^ which 
now equally confined both to one-eighth 
falvage. That it muft have been a flip in 
the legiflature, in the American aft : as the 
King's (hips are doing their duty, fitted 
out at the public expence, but privateers at 
the extraordinary expences of particulars. 

The Court faid, that whether it wais a 
flip Of not, in the drawers of the American 
acfts, yet it would be very aukward to have 
two different rules ; one for American, ano- 
ther for French, re-captures. That as in 
this cafe the Court was not bound by the 
aifts in former wars, which expired with 
them, fo it was not bound in this cafe of 
French reprifals, by the American adt of 
letters of marque. That the divifions of 
point of time for more or lefs falvage, was 
always a bad rule, borrowed from the oldeft 
Dutch placarts, and feemed calculated for 
encreafing litigations and difputes. The 
fimpleft rule was the beft in every thing, 
and that the decifion in French cafes of re- 
capture fliould fquare with the claufe in the 
American adl j^ therefore pronounced for an 
eighth falvage, yet not fo as to preclude the 

U difcrctioa 
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dfifcretioli of the Court to girc a greater;; 
and even a vejpy great falvage, in other cafes^ 
where there fhould be very great merit io 
fctaking. 

There wa» do refinance in this cafe on 
ihc part of the enemy ; but when the aftiori 
ihould he attended with lofs c^ lives and 
bloody and damage of fe-captors». they might 
cxg^£b a proportionable falvagc ; obferving^^ 
that this country owed much at this time 
to the adivity of private armaments ; and 
while privateers obferwed ftridly the law, 
and the King's inftrudtions* in doing no 
injury to Britiih or neutral innocent fub- 
jcfts, they would n>eet with every fuitablft 
andjuft exKouragenoent^ 



FnJ^9 



Friday^ November 27, 1778. 
Le Grand Tek'rein» 

* 

A FRENCH fliip, taken by the Tar-. 
tar privateer on the 9 th of Auguft : 
this fhip appeared to have failed from Mar- 
tinico with a cargo of cotton, rice, indigo, 
and tobacco ; and it came out in evidence, 
that the cotton, rice, and indigo were laden 
on board on French account; the tobacco 
was not exprefled in the other bills of lad- 
ing, but mention was made of fugar and 
coffee. Th^ Mafter fwore that this tobacco 
was put on board by Serres and Sargetfon, 
at Martinico ; but he would not undertake 
to fwear who were the true owners and 
confignees; and that the reafon of fubfti- 
tuting the words fugar and coffee in the 
bills, was, that the laders were afraid it 
would be feized by the Englifh, becaufe 
it was the produce of North -America. 

The captors prayed the Court to con- 
demn the prize to them, on the ground 
that they had a commiflion of marque to 
fcize American property, and that this to- 
ll z bacco 



bacco ^might turn out to be fo, upon far- 
ther proof being allowed: that they^had 
petitioned the Lords of the Admiralty for 
a letter of iharqiie againft France on the 
5th of Auguft, the day before the (hip was 
taken ; kept poffeflion of the veflel (which 
was carried firft into Torbay, and after- 
wards to Jerfey) after the date of the com- 
mifiion being adtually granted ; that the 
French fhip fired firft, although not know- 
ing pf hoftilities, as an American enemy 
would have done, and that there was an 
^gagement of half an hour. 

This being oppofed by the Advocate and 
Proftor for the Lords of the Admiralty, it 
was contended, that the ftiip and goods 
being French, and taken by a fhip not in 
poflellion of an authority to cruize againft 
the French, the fame were droits of the 
Crown in the office of Admiralty, and that 
the takers muft lay their petition, and ftatc 
the circumftances of the capture to the 
Crown, in the ufual manner, who wouli 
then (as had been done in all fimilar cafes, 
before the aft for granting letters of marque 
againft the Americans) refer the petition to 
the Judge, to reward them in fuch propor- 
tion as they (hould appear tq merit. 

The 
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The Court gave its opinion, that the 
Colleftor of Admiralty droits was right ia 
this cafe ; that to fuppofe a fhip well com- 
miffioned, merely becaufe the fitters have 
petitioned for it, although they have not 
obtained it, would be a doftrine attended 
with dangerous confequences to the national 
honour and public fervice. That there is no 
adl of Parliament now in being in the cafe 
of the French hoftilities, to oblige the Board 
of Admiralty to grant letters of marque 
upon petition of any parties. The policy of 
that obligation was not to be admired in for- 
mer prize adls ; and it is better there (hould 
be a difcretionary power left in the Admiralty 
Board, confidering the times ; for very im- 
proper perfons may apply; commiflions may 
be wanted by fmugglers and rebels; and 
there is too much reafon to fear that fome 
fuch have obtained them. Every thing is 
become full of collufion ; and traders with 
our enemies may be armed, and commit 
piracy and depredation on all the world, 
with difhonour and danger to this country. 
The King's declaration for giving the prizes 
to the captQfs is far from fupporting the 
propofition of the Advocates of th? captors, 

that 
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that a petition is a commiilion by entend- 
ment^ or fo to be anderflood : for the King's 
declaration fels forth^ hrfk, ^' the inherent 
•* right of the Crown in all prizes /* and 
then that *^ prizes taken by ihips, having 
•* letters of roarque> may be fold and dif- 
•• pofed of by the merchants^ owners, and 
** fitters, and others to whom fuch letters 
•' of nfiarquc ^^ granted,, for their own ufe 
*^ and benefit, after final adjudication, and 
«' not before.'* There is no retrofpedt in the. 
King*s declaration for private fhipsi but 
there is for the officers of the Navy, they 
hemg already comtnijjionedy who are ** to have 
** the neat produce of all prizes which are 
** or fl>all be taken." The argument of the 
tobacco being poffibly American property, 
does not alter the cafe : it would do the captors 
jno good, for the Court to order the parties 
to go into farther pleadings and proof of the 
tobacco, which, befidcs, made only a part of 
the cargo » The argument drawn from pof- 
fcffion, after the granting the commiflion, 
\% not in favour of the captors : for the pro- 
perty of prizes vefts or not at the time of 
taking. The holding on that which is ano* 
tber's acquires no right i and the carrying 

away 
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ttway from ToAay to Jerfcy did not help tlic 
captor's claim, but other wife; for prizes be^ 
ing once brought into any iafe port of his 
Majefty's dominions are there to be kept, 
and not fhifted about, unlefs in cafe of ne- 
ceffity. In regard to encouragement, that 
was a matter of petition and reference^ The 
Court (undo: a former Judge) had rewarded 
«mply : two clear thirds to uncommifEofted 
captors: but more might, and would lie 
given by the Court, under circumftances c£ 
greater merit, as in cafes of fighting, and 
extraordinary bravery : the Court will adhere 
to no one general precedent, h^ all the 
King's true fubjedls, who flball engage the 
a^ual enemy, although without commiffion^ 
{ball be amply rewarded ; and it is there* 
fere only now a contention, not on the part 
of the Board of Admiralty, tending (as was 
faid) t-o difcoorage the public fexvice, faiit 
a ftroggle of the agent of the privateer, at^ 
tacking the CoUedor of Admiralty droits, 
who fhall have the agency* The capton 
feem to go out of the way, to get th^ 
which they might have, in the cotamon 
road, at a lefs cxpence. The Court, there* 

fore, pronaunced that the ihip and cargo be 

condemned 
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Condemned aS a droit of the Admiralty,. Thd 
Proftor^ however^ declared, he appealed 
from this featence as a grievance * 

La Bonne Amitie, 
Taken the i ith of Auguft by the Speeds 
well and Swallow privateers, beinjg under 
the fame circumftances, excepting that the 
whole cargo was French produce, the Court 
made the fame decree* The Proftor, how- 
ever, did not appeal, only prayed that the 
Court would decree the captors to be re- 
warded immediately ; or that the captors 
right to falvage might be refcrved* 

The Judge faid, that he could not take 
upon himfelf to grant away the droits, 
which are a public right acquired to the 
Crown, till he was authorifed by a refe^ 
rence from it : whenever it came, the cap-* 
tors would have reafon to be fatisfied ; he 
was forry, whenever they were abfurd, or 
ill-advifed ; and as to the right of falvage^ 
it is a right of common maritime law in all 
cafes of {hips re- taken, and fliould be re- 
ferved (if prayed) fo as that, in cafe this 
Crown (hould not grant the prize (which 
never could be doubted^ and he wondered 

to 
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to hear it doubted now) the captors might 
come into Court, and infill upon falvage. 

Anna Christiana, 

A Swedifti ihip (a general carrier) bound 
from London to Nantz, with falfe bills of 
lading for Oftend. The (hip was reftored 
to the Swedifli claimants the laft Court, but 
the queftion as to the cargo refer ved for 
confideration. Ordered, that the claimants 
of the cargo (Britifh merchants) fhall prove, 
from the cuftom-houfe books, the date and 
contents of the clearance, which the Maf- 
ter fwore he deftroyed as fooii as he got 
out of the river; alfo the date of the day 
on which the fliip took her departure from 
Gravefend; whether before or after the 
King's declaration of reprizals; and that 
the five claimants (French houfes in Lon- 
don) Meff. Reboule, Theluffon, Holtot, 
Jacquery> and Haman, fhall prove their 
property. The parties afligned to prove 
are at all events to pay all the expences 
of proceedings, as their own falfe docu- 
ments, defedtive bills of lading, and the 
deflruftion of their clearance were the oc- 
cafion> and are a j uflification of the captors 

X fcizing 



Sizing the veflisl, which appeared never t» 
have touched evea at Oilend, for which 
place it was cleared out. That the reafon 
of putting in the name of an Offender, Mr. 

JJoySf iu the bills pf lading, and the co- 

Ipurable cqvering which w^s give^i by thQ 
f laimants, {vfz^ that it wats in order to in«s 
trgdufc English E^il-Iqdia goods, pimentQ 
4pd ftc^l, into Frapce, which could only bo 
^nutted by the laws of France »a from % 
neutr?J port) may be a true or falfe retfpq* 
but the Court cannot enter into it. The 
claiin of Thcluffon is not fpteifical; it i$ 
fpr felf and cQ-p(irtners ; but it does not fay 
who thofe partners are, and in what 
country they refide; and the cargo would 
h^ve been cppdf pjned in France clearly, if 
it were not pa French account i fo thlit it 
15 highly nficelTary to (hewt that the 
claimants laded not only on their owa 
aecoqnt, bpt rp^l and fole rifk, Jt i^ 
obfervable, that the Mafter has fworn that 
he was hired by a broker, hat he does not 
Hnow who. Th? connf ftions ef roeFch»nts> 
as infurers, a(5t(ia) or employed partMrs, 
having joint concerns gnd ag6o^»ts> ar^ 
fuch, in the cpn^njer^y WQfldr tha^ thi% 

Court 
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Court will flhd it rery difficult to pre* 
Vent the arowed enemies of Great^BHtaiit 
deceiving afliftance frdm htf owti fubjeifts ; 
for the fpirit of commerce, in all countries^ 
riling beyond a certain degree, abforbs all 
public duties and fpirit^ aAd althOA: ^tery 
moral and natural obligation. All nations 
are alike in this, a^ they afe more or lefs 
Corrupted by comtherce and riches* Mer« 
fchant^ refideiif in England muft plead lis 
well as prove their property, if the captors 
infill upon it, otherwife affidavits may ba 
admitted by confent. The captors have a 
right to plead contrary, and to crofs-eta^^ 
mink } and the great object of the Court 
will bCj to reach the leaft treachery or col-^ 
luiion of Britiffi fubje£ts with as long aii 
Arm as it can« 

In regard to the {reight due to the Swede^ 
the Cdurt will allow dl neutral carriers 
<heif full freightage^ even as to the farther 
port of deftination. That is their rlght^. 

and a chsfgtf hypothecated an the goods 

of eheniifes, of Which they fhould have 
the fUll benefit, provided Maflers of neutral 
fliips are guilty of no falfities or prevarica- 
fioris ift their evidence or conduct* Thd 
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party to pay the freight will be the party 
to whom the goods /hall be adjudged, and 
demurrage will be coniidered in fome fpecial 
cafes. 

La Prosperite, or Wr^lfaren, 

A fhip claimed by the Mailer, for the 
inhabitants of Lubec, (one of the free Im- 
perial cities of Germany) who alfo claimed 
the cargo generally, on behalf of the fiver al 
ferfons wbojhould appear 16 have inter eji there^ 
in: bound from Nantz to Dunkirk : taken 
by the Tyger privateer ; had a French pafs 
and cocquet. Claims were given for Mar- 
tinus Tak, a Fleming refident in Flanders, 
and Dutil a Dutchman, refident at Amfter- 
dam : the firft for ten bales of handker- 
chiefs. The laders were French ; and the 
bills faid they were for Tak's account, but 
not rifk; and the brandy claimed by Dutil 
was expreffed in the fame equivocal defedivc 
manner. 

There were alio goods, coffee, and cotton- 
wool, entered for the account of one Rocha^ 
who did not claim at all : and it was three 
months after the capture, on the 25th of 

Auguft, before Mr. Amfmck| (a merchant 

in 
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iii London, and agent for Tak and Dutll) 
entered a claim for their goods. The Court 
reftored the fhip to the Lubecker, and dii- 
refted the claimants to verify the bills of 
lading, obferving that the Mafter fworc 
that he did not know the owners ; that he 
believed the brandy was French, and re- 
ferred to the bills of lading. It was fug- 
gefted to the Court, that an order- fhould 
be made to prevent claims being given in 
this general way^ on behalf of the feveral per^ 
fons wbofhall appear to have inter ejl\ that is 
to fay, perfons unknown ; for that it gave 
the Mafter and agents a right to infped: all 
the papers, and then to fet up and intro- 
duce frefh claims, (as Mr. Amfinck had 
done) at a diftance of time, and to adapt 
them fo as to flip port the defedlive titles 
on .board. 

The Judge faid, he had no doubt but 
claims fhould be as fpecifical as the nature 
of things would admit : that claims for 
Britifh fubjeifts,/ as he had already faid, 
fhould be very fpecifical : he would fettle 
the official form with the Regiftrar ; and 
if he had any doubts, he fhould afk and 
havft the advice of all the Advocates, and 

mofl 
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flioft ible and ferpedrable praditidner^^ ti% 
fettle a for m» if any toil d<iubt (hould ariie^ 
That it wad a&udh daikr to iee an incdn« 
tenienCCi in all modes of hdman fdci^ty^ 
than to find a reiliedy^ which mij not, oil 
trial, {rrodoce a greater eviL That the efta^ 
bli(bed pra&ice of Coufts was hot to bd 
altered, without gfeat danger. It led^ fonoe^ 
f itnes^ to injure geiieral juftice, by endia^ 
ir6uring to do a particular one. It wai 
true, that by the diicieilt rules of Admiralty^ 
ftfe obferved by the King'3 AdvScatei all thft 
feparate parcels of goods were fpecified id 
claims, and the parties themfelves were re^ 
quired to claim perfonally« But that prai5« 
Iic4, whatever it had been here formerly^^ 
and whatever it may be in th6 French^ oi* 
other fofeigii Admiralty Courts, at thia 
day, was changed in the late w4r, with 
great juftlce^ in fdvoUr of neutral geiitral 
carriersi upon freight ; who hdve it not in 
their power to fpecify, otherwife thah by 
referring to their bills of lading j and e^n-* 
not thej'efore be full in their affidavits an*^ 
Aexed to their daiihs of cargoes, but which 
feuft be f(br perfons generally, who ihall 
Appear to have intefeft. 

Affidavits 
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Affidavits annexed to claim; are, lit 
tli cafes, only the vehicles of claims, to 
bring the parties intercfted into Court. It 
is the Maft^F^s duty to claim for th@m, till 
tb^y can come and cljim fpecificglly for 
l&emfelves. 

As to his obtaining th<^ advantage of fee** 
ing the papers and depofitions, the Mailer 
eould fee nothing but what he had feen 
before i fo no grc^t daqger from that : and 
as to hpneft neutrals, the Judge fi|id, he 
would be the laft m^n to alter any practice 
now eftablilhed, which might giye them a 
flair running in the courfe of a caufe. That 
whenever the fcales were even, a neutral 
was to have the turn in his favour; for that 
this Court was to judge uprightly between 
this nation and all others; and it muft lean, 
for the honour of Englifli juftice (a? well 
as bravery) againft every poffible charge or 
fufpicion of any felfifh national prejudice. 
He would not therefore fhut the office 
againft neutral general carriers : they are in 
die cafe of all common carriers at land, 
who can only tell, from their entry-books, 
what perfons delivered goods to be loaded, 
and from the dire<5fcion$ on> the parcels to 

whom 
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whom they arc to be delivered on arriiraL 
But when parties themfelves come to claim, 
then it is reafonable that they (hould fwear 
that they ihall be the lofers in folido, that 
is, folely and wholly^ and that the cargo 
was and is for their entire account and 
rifk from the beginning; that it would 
have been fo, if the cargo had been, or 
were to be delivered at the port of dcfti- 
nation ; and not only they muft fwear affir- 
matively to their property, but negatively, 
that none of the King's enemies, have, or 
will have, any property or intereft in the 
fame, in cafe it (hall be reftored, or arrive 
at its deflined port ; and, in fhort, that 
the 1 2th article of the ftanding interroga- 
tories will be a good model for the claims. 
That if deficient claims fhall be brought 
by any, and particularly by any Britifh, 
fubjefts, the Regiftrar fliall, on their 
bringing them to the office, refer himfelf 
to the Judge, who would be ready to hear 
any objedlions upon them. That if it was 
once underftood in France, that flight 
claims, and bills of lading, merely on ac- 
count, or confignments to order, or to 
bearer, would protcdt a French cargo, or. 

American,' 
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Aflfiericaft, under neutfal of Brififh fianies, 
thefe wotrld be colouring and covering 
without (^tid. 

He iaid, rhuch regard vSroiild be paid to 
\vhat fof t of ports (hips Were bound. The 
nature of the trade at Dunkirk and Oftend 
Was well known ; all the world fmuggled 
<hefe; Engliih Eaft-India fhips and others 
(it was Well known) dropped their goods 
6ff tht'tc, in order to have them run into 
England to efcape the King's duties. He 
W25 afraid that the brandy and handker- 
chiefs Would turn out> if not enemy's pro- 
perty, a fnluggling concern. No neutr"ars, 
tmpfivileged, can proteSi the goods of the 
King's enemies, without being fuch. To 
allow the privilege without ftrong grounds, 
Womid be to iruin this kingdom, 

Concordia Affinitatis, 

A Swedifli ihip, and general carrier, oa 
freight, taken by his Majefty's (hip the 
Quebec, bound to France from Hamburgh, 
where (he took in a cargo of hemp, pewter^ 
copper, ftaves, hogfheads, and fmall cafks. 
The Mailer claimed the cargo generally, 
and fworc that he received the goods from 

Y a broker 
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a broker at Hamburgh ; that he did not 
know the owner; and that his orders from 
the Hamburgh broker were to apply to a 
broker in France. Out of twenty-feven 
bills of lading, one named upon whofc ac- 
count, but no rifk ; and one other named 
account and rilk. Court reftored the fhip 
to the Swedifli owners ; decreed farther 
proof of the property of the cargo, when- 
foever it ftiould be duly claimed, and or- 
dered the hemp, and fuch copper iheets as 
fhould appear to be fit for fheathing (hips, 
to be fold for his Majefty's ufe, at a fair 
valuation by merchants ; the freight and 
cxpences of proceedings to make a part of 
the price, and the money to be brought 
into the Regiftry, for the ufe of the parties 
who fhould finally obtain the property upon 
a further hearing. 

Les Qu ATRES Freres, 

A Daniih fhip, taken on the 7th of Au- 
gufl by his Majefly's fhip the Helena, 
bound from St, Vallery in France to Mar- 
feilles ; a claim was given by the mafler for 
the fliip, as Danifli property, and for'^ the 
cargo, as being on board a Danifh fhip- 

The 



ft 



C 171 ] 

The mafter and two more of the crew, 
who were examined, fwore, that they be- 
lieved the cargo (which was foap, li- 
quorice, oil, cotton, brandy and fyrup) 
was French property. The qucftion there- 
fore turned upon the privilege of carrying 
free the enemy's goods, which was ftre- 
nuoufly contended by the advocate for the 
claimants, on the ground of the treaty of 
Copenhagen, July the nth, 1670, art. 40. 
The words are, ** If the Hollanders, or 
any other nation whatever, have, or fhall 
obtain from his Majefty of Great Britain 
any better articles, agreements, exemptions, 
or privileges, than what are contained in 
this treaty ; the fame, and like privileges, 
fhall be granted to the king of Denmark 
and his fubjefts alfo, in a moft full and ef- 
fedlual manner." So that the confeque;lce 
followed, as it was argued, that the Dutch 
treaty and Danifh muft be confidcred as 
one. It was admitted, however, that the 
Danifh paflport on board was not fuch as 
the treaty prefcribes, but of a very different 
tenor. It was contended, on the other 
fide, that, for above a century, the privi- 
lege had never been allowed, and no requi- 

y 2 fition 
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iition ever made of it ; and that the tr^ty 
not only requires a ycry fpecial paiTport in 
terms ^s there defcribed, but it is exprefle4 
in thp 40 th articjc, leadmg to the paiT^ 
port (the form of which is inferted,) that 
the very end of the paflport is^ *^ left 
goods, merchandizes belonging to tha 
en^n\y, may be fraudulently concealed, 
under colour of amity; for preventing 
fraud," &c, &c. Therefore it clearly 
ihewed, that enemy's goods were not to bp 
concealed, but may be (as in thp i*th ar-? 
tide of the treaty of Sweden, Whitehall,. 
Odober ai, 1661, where a particular paff^ 
port is required for th? fame pijrppfe) 
taken out, and the goods of the eiiemy 
found in the fliip of the confederal?, but 
not the confederate's goods, made prl^se. 

The Judge faid, that there is bijt ©ne 
•way of expounding all grants an^ contracts,, 
private or public. The ancient and unia- 
terrupted ufage, for above a century, is th« 
beft interpreter of the fcntiments of the 
contracting parties ; and grants of an efpe- 
cial privilege, deviating from the general 
law of citizens, or nations, are JiriSli juris. 

In the Hiftory of Treaties, it does not ap- 
pear 
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pear that the -Danes have erer been al- 
lowed, or ever cxerclfed this privilege. 
An invariable feries of precedents, in all 
former wars, and decifions of the King 
and Council, fhewed the contrarv, and the 
Cenfc of both nations. At the firft break- 
ing out of hoftilities, fuch as the prefent, 
it was natural enough for Danifh fubjedls 
to feel the pulfe of this country. But 
there is an obvious anfwer concerning the 
40th article of the treaty of Copenhagen, 
however ftrong it may feem in its expref- 
fions at firft view : All the better articles, 
agreements, exemptions, or privilege$ 
therein mentioned, refer only to fuch as 
are or fhall be granted to any other nation, 
[Sweden is excepted fpecially j for two na- 
tions, like other near neighbours, are very 
apt to envy and hate each other,] in regard 
to tarifs, and duties upon imports and ex^ 
ports. Had the article ftood alone, the 
argument might have been more powerfully 
fupported in favour of free fhip, free 
goods ; but all articles in a treaty muft be 
taken, both in the letter and fpirit, as one 
ftipulation and contra<5t. The fpirit of 
thp treaty, which forbids a// aid of the 



C 174 1 

enemy^ would be defeated by the privilege 
claimed, and the letter of the 40th article 
totally overthrown ; which article fhews, 
that the enemy's goods are not to be con- 
cealed. All that can be drawn from this 
treaty is, that the fhip and goods of the 
friend fhall not be infedled by the goods of 
the enemy, and fo made prize, according 
to the old pradlice of the law of nations, 
before the treaty. That befides the Mafter 
and crew fwearing that the cargo wa» 
French property, the claim itfelf was an 
evidence of it, that it was enemy's goods, 
becaufe it infifted they were privileged by 
the fhip. The Judge faid, he would never 
open a door for a new precedent, enabling 
Danes to protedl the commerce of France. 
He would allow freight, and all reafonable 
incidental charges, as between merchant 
and merchant : Reftored the fhip as Da- 
nifti, and condemned the cargo as French 
property. 

The Sarah and Bernhardus 

Was a Danifh fhip, taken on the 2d of 
September, by the A6live private fhip ; 
claimed as the property •f the widow 

Anckcr 
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Ancker and fons, Danifli fubjefts j alfo the 
cargo of deals, 14 guns mounted on car- 
riages, and 8000 iron (hot (not for the 
fhip's ufe) bound from Chriftiana in Nor- 
way to Havre de Grace. The papers ap- 
peared to be falfe; the manifeft was of 
goods configned to Portfmouth; and the 
bills of lading were for the deals to be de- 
livered to Azenberg and Freres, at Havre 
de Grace, for their account and riik, but 
the cannon and balls at Portfmouth ; and 
that bill of lading appeared, by affidavit of 
the captain, to have been found fince the 
capture and delivery up of the reft of the 
papers. The Mafter fwore that he was to 
deliver the deals at Havre ; and if he met 
with a good market there, to fell the can- 
non and balls, being the reft of the cargo, 
otherwife to bring it back \ but if he met 
with contrary winds, he was to put into 
Portfmouth, and there to difpofe of it. 

The counfel for the captors preiTed hard 
with the third article of the treaty of Co- 
penhagen, in regard to warlike ftores as 
contraband, and confifcable : and that the 
cannon and balls of courfe were fo. 

But 
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But the Court faid, that as the flofei 
were clearly Danifh property, aiid defti^ed 
for a market f either French ot Englifli, and 
tSk hoflilities were not notified, and the coii^ 
cealment^ if any, (for it was not fully 
proved) was ncceffary to preferve the can- 
non and balls from coniifcation in France^ 
on account of Portfmouth being named, ft 
ibewed no mala fides in the Daftiff> Widow 
and her Sons ; the Court reftored the fhi|>^ 
and ordered fuch of the deals as ihould be 
fit for the Navy, and ordnance i^ores, to be 
ibid for his Majefty's ufe, as in the other 
eafes^ Juftified the ferzure. The priva- 
teer to be at no expences. Such cargoes 
for the future would be condemned, now 
hoftilitics were fully known ztA undcr-^ 
flood. 

^be Wandrimgsman 

Was a Swedifh ihip, faken^ the 2d of 
September by the Rcfolution privateer j 
bound toUdwalla, from Croific in Britanny ; 
ihip and cargo claimed as Swedifli property > 
the latter for Coch and fohs, refiding at 
Udwalla in Sweden. There were three bilk 
of lading 3 laders all Frenchmen, Letter 

A. 
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A, was a bill for wine and vinegar^ ex* 
preffing to be on account of Coch and Sons, 
but rifk not exprefled. Letter B. was of 
divers goods, of which there was no evi- 
dence in the bills of lading, that it was for 
their rifk as well as account. Letter C. 
was for fait, on account and rifk of Coch 
and Sons. 

E. was coffee, exprefled to be for the 
account of merchants at Bourdeaux ; and 
there was an acquittance on board in French; 
fetting forth, that Weltners and Co. French 
merchants there, the laders, had put the 
coffee on board for their account and rifk, 
and that it was the produce of the French 
iflands. The Mafler endeavoured to get 
rid of this, by faying, that this acquittance 
was obtained in Weltner's name, as his 
property, becaufe French natives obtained 
a drawback upon coffee exported. The 
Mafler expreffed in his claim, that himfelf 
was one of the proprietors of the cargo, 
and his deferting this in his depofition was 
urged againfl him by the Counfel for the 
captors. The Court reflored the fhip, 
but thought it unneccffary to oblige the 
claimants to make, at a great expence, 

Z farther 
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farther proof of the property of the A^ine 
and vinegar in letter A. the captor having 
made free with the wine : but direfted far- 
ther proof of the different goods in letter 
B. configned by the bills only to order. 
Reflored the fait, letter C. as claimed ; 
but the Judge faid he was ftruck with 
the confequences, and with the collufion 
which would follow, if a fingle witnefs, 
(landing alone as the Matter did, were to 
be permitted in any cafe to aver againfl 
(hip-papers and public inftrumcnts. That 
if it were true that the Swede, as pre- 
tended, had perfonated a Frenchman, in 
obtaining the acquittance and drawback, 
he had made himfclf an adopted French- 
man, and was aiding the commerce of the 
produce and revenue of France, There- \ 

fore the coffee E, mufl be condemned as 
the property of the perfon expreffed to be 
a French merchant in the French acquit- 
tance ; but it fhould be fubjeft to freight; 
and the captor appearing by the evidence 
of the Mafter, though not to have broken 
bulk, yet to have tapped and drank up a 
hbgfhead of wine, which was the Mailer's 
private adventure^ fliould pay the Svvedifh 

Mafter 
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Mafter for It. That the Mafter had not 
deferted his claim for himfelf, as was in- 
fifted, for every Mafter of a fhip has foine^i 
thing on board of his own. Little inac- 
curacies are not to be minded; his property 
muft be reftored with the fhip. 



Z a Wednefday^ 
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Wednefdayy December 2, 1778. 

Veranderen, otherwife Le Chang e- 

MENT, 

A GENERAL fhip upon freight, 
taken the 1 7th of Auguft by the pri- 
vateer the Two Brothers, bound from Bour- 
deaux to Dunkirk. 

The Mafter gave a claim for the ihip as 
belonging to himfelf, a part owner, and 
Dutch fubjed:, as he called himfelf, and to 
others refiding at Embden, fubjedts of the 
JCing of Pruffia ; but he gave no claim of 
any ibrt for the cargo, and declared, in evi- 
d(mce, that he knew nothing of the true 
owners and confignees : and fo depofed all i| 

the reft of the crew, who were all PrufEans. 
There were fome goods on board, which 
were laden by Frenchmen, (Amand and 
fons) and configned to Frenchmen on their 
account and rifk. The Mafter fwore, that 
the cargo was laden by a French broker, 
for account of the perfons who were the 
lasers, A claim was given in for Berto and 
Lazarus Valle, of the Haymarket, London, 
iov two tons of French vinegar i and ano- 
ther 
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ther claim was given in by Mr. Lcidts, of 
Ghent in Flanders, (an Auftrian fubjed:) 
for fourteen bales of coffee, and five bags of 
annifeed, as privileged on board a Dutch 
ihip, according to treaty. It did not ap- 
pear, by the bills of lading, that thefe 
goods were for the account and rifk of the 
claimants : the whole cargo was put on 
board in June and July laft. There was a 
pafs, but it was not, as prefcribed by treaty, 
truly granted to the Mafter upon oath, ap- 
pearing before them perfonally ; but it was 
procured (as the Mafter depofed) by a 
French and Dutch broker, for him, from 
the Burgomafters of Appingedam ; that the 
Jhip bad never been in any port of Holland^ 
but fhe was built at Embden, and her firft 
voyage was from Embden to Bourdeaux;^ 
and her laft: voyage from thence was deftined 
to Dunkirk, in which fhe was taken. That 
he was born himfelf at Embden, a fubjeft 
of the King of Pruffia, but had obtained a 
Dutch burgher's brief of citizenfliip in the 
fame way as he bad obtained what he called 
a pafs. 

Together with the bills of lading were 
fcveral acquittances from the French cuf- 

tom-houfc. 
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tom-houfe, correfponding with nambers 
and goods dcfcribed in the bills ; by which 

• 

acquittances it appeared, either that the 
goods were for the account of the French 
laders, or that they had given bond to ex- 
port them to the French colonies in Ame- 
rica. 

The Court decreed reftitution of the (hip, 
as a Pniffian fhip ; and that the freight and 
all expences fhould be paid to the Mafter^ 
and be a charge upon the whole cargo. 
Condemned all fuch goods as appeared, 
cither by the bills of lading, or acquit- 
tances, to be for the account and rifle of 
French laders or confignees, or for which 
they had given bond at the French cuftcxn-^ 
houfe, to export to the French colonies. 

The Court admitted the claims of Berto 
Valle and Leidts, and afligned them to prove 
the fame; and allowed time till the firift 
day of next term for any neutrals to claim 
and prove the reft. 

The Court obfervcd, that after fliip « 
papers had been brought in, and examina- 
tions were public, the very late introducing 
of claims carried a fufpicious appearance. 
The iliip was taken the i^th of Auguft ; 

' Leidts 
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Lcidts did not claim till the 2d of Oftoberi 
and Berto Valle's claim was not heard of 
till the 3d of November. 

Berto Valle, as a refideht Britifti fubje<9:, 
could not be allowed to claim^ but under 
the favour of the circumftance that all the 
cargo was put on board before the declara^ 
tion of reprifals. 

That Leidts had almoft confefled tliat the 
goods claimed by him were the efFedts of 
French enemies, fince he claimed the pri- 
vilege of the treaty for them ; which was 
more than the Pruflian Mailer would do, 
who knew very well his {hip was not a true 
Dutch fhip, but a Pruffian. 

Now a Pruflian (hip has no privilege by 
treaty, nor by the cuftom of nations, to 
carry free the goods of enemies. 

In cafe a fhip appears not to have been 
in the neutral port, or the Mafter to have 
obtained his paflport in perfon, upon oath, 
of the {hip being true neutral property, the 
French Admiralty Courts, by the late rc- 
glement, as well as by all former ones of 
that nation, confifcate both {hip and cargo. 

Neutrals will do well to turn their eyes 
towards thofe fcverities, and make the com- 

parifon. 



/' 



[ i84 ] 

parifon^ in point of lenity and j uftice^ bc^ 
tween England and her enemies. 

VCbe Vander Leye, 
Was clearly a Dutch (hip upon freight, 
•with a Dutch pafs, or fea brief, and all 
other proper documents ; the goods of an 
innocent nature, the property of French- 
men, and bound from Amelsfort to Mor- 
laix, taken by the Refolution privateer, and 
carried into Rye on the 9th of September. 
The Mafter claimed the fhip as Dutch 
property, and the cargo as privileged on 
board a Dutch fhip, according to treaty. 

The Court decreed both to be reftored, 
with all cofts and damages. The Judge fj 

added, that if it had appeared in evidence, 
that the privateer had been guilty of any 
breaking bulk, or had mifufed the fhip's 
crew, he would have punifhed the Com- 
mander of the privateer in a more exem- 
plary manner 5 ordered the cofts to be fet- 
tled by the Regiftrar of the Court, and the 
damages, (taking to his affiftance for the 
latter two merchants, to be named by the 
parties, and approved by the Court;) and 
he recommended it to the parties, that the 

Englifli 
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Engllfli captors ihould name a Dutch 
merchant for themfelves, and the Dutch 
claimant an Englifh one for himfelf; fo 
that the parties might be certain to have 
the two moft reafonable men, and beft ar- 
bitrators ; and it was the more necelTary to 
be recommended at this time, as national 
prejudices, and private paffions and interefts 
could not be too carefully guarded againfl 
in all fuch caufes as thefe are, in difputes 
between nation and nation ; for there are 
violent people every where ready to inflame 
matters for their own advantage, although 
the ruin of both countries might be the 
confequence of private vehemence. Ho 
would do his beft to prevent it. 

TAe Jeane IsABELie, 

Taken the 4th of Auguft, by his Ma- 
jefty's (hip the Kite cutter, a Swedifh carrier 
fhip upon general freight, bound from 
Alicant in Spain to Dunkirk ; a claim was 
given by the Mafter for his fhip, and for 
his freight and charges : claims were alfo 
given for part of the cargo, chiefly wine 
and brandy, by ?• De Bucher, an Auftrian 
fubjed j by Mr. John Devette, of Oftend ; 
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by Mcff. Walthcr and Pate, of Alicanf^ 
Spanifli fubjedts ; and by John WcHnbwcll 
and Sir George Wombwell, of London, 
merchants, for themfelvcs ; and Peter Ara- 
bet and Co. their partners, at Alicant. But 
thefe claims not correfponding with the 
titles of property, the fliip's papers, and 
the Mafter not fwearing to them, the Judge 
ordered the neutral fubjeds to make farther 
proof 5 and that the Britifh fubjefts fhcmld 
prove in a manner ftill more ftriftly, Re- 
ftored the (hip to the Swediih fubjedt, with 
freight and all his expences; juftified the 
feizure ; all expences to be charged to the 
account of the whole cargo. It was made 
a queftion, as in Berto Valle's cafe, whether 
the Wombwell s, as Britifh fubjedts, trad- 
ing to an enemy's port, could claim. But 
llic Court obfervcd, that the goods were all 
feden before the King's declaration of rc- 
prizals } and the Mafter's inftrudtions were, j 

in the contingency of his finding war de- 
clared,, and that he could not go to Dunkirk 
(^hich infirulftrons plainly looked as if the 
goods were Britifh property) that he fhould 
go to Oftend. The Judge alfo obferving, 
that there wtis a bill of lading ibr eleven 
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pipes and four half-pipes of brandy, for the 
account of Bellon and Ion, Spanifh fubjeds^ 
but not hying for rijky and there being no- 
body appearing to claim for Bellon, or to 
make proof of his property, the Court al- 
lowed time for Bellon and fon* to claim 
and verify. Concerning Britifh claims, the 
Judge faid, he expected to have heard from 
the counfel for the captors of the cafe of 
the Spanifh regifter fhips, on board which,, 
in the war before laft, the property (al- 
though proved) of Britifh fubje(5ls, laden 
before the war, was condemned ; that the; 
principle of that decifion, by the Lords 
Commiffioners of Appeals, was not only 
the danger of collulion in covering the pro- 
perty of the enemy by Britifh claims, but 
that the Britifh laders were adopted as Spa- 
niards; for, by the laws of Spain, no mer- 
chants can bring over bullion, &c. in the 
Spanifh flota, unlefs in the names, and as 
for account and rifk of Spaniards, for which 
they pay an indulto, or duty to the King 
of Spain, But the Judge faid, he thought 
the cafe of Berto Valle and of MefT. Womb- 
well very different from that ; and the ex-, 
traordiaary and fudden nature of the prefent 

A a 2 hoflilities 
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hoAilities required Tome lenity to be ihewn 
to Britifh merchants. 

Vr Y H E I D, 

A Dutch fhip, taken on the 26th of Au- 
guft; by his Majcfty's cutter the Kite, Lieu- 
tenant Trollopc commander, bound from 
Riga to Rochfort, the cargo feveiity-one 
mafts of above ninety feet in length, 6t for 
the firft rate fliips of war, twelve fmall ditto* 
four hundred and fixty boat-mafts, one hun- 
dred fpars, two thoufand nine hundred deals, 
laden by Blanchenhagen of Riga, who or- 
dered the Mafter to touch at Elfineur in 
Denmark, and to apply to the French Con- 
ful for orders in regard to the deflination. 
The Mafter depofed to this fadt, and that 
the French Conful direfted him accordingly 
to carry the naval ftores to Rochfort j and 
that a broker there would inftruft him to 
whom they were to be delivered. The 
Dutch Mafter claimed his (hip as Dutch 
property, having a fea-brief from the States, 
-znd duly documented; and the cargo as 
privileged under the treat " ~ 
1 1 , 1 674 ; with all cofts an 
Advocate for the captor ci 
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tution of the (hip with freight, but prayed 
condemnation of the ftores as for the ac- 
count of the French King. He ftrongly 
prefled, that the privileges had never beea 
yet allowed that the Dutch fliould carry the 
naval ftores of the enemy's Government; 
that the privilege in fuch an extent as 
claimed was never in contemplation of the 
contracting parties, who were at the time 
of this treaty entering into an alliance of- 
fenfive and defenfive, and underftood as en- 
gaging to have always the fame friends and 
the fame enemies : that the great foederal 
union between England and Holland had 
lince then been eftabliflied if poflible in a 
firmer manner. On the part of the Dutch 
claimant was urged the IVth article of the 
treaty as explicit, that " mafts, planks, 
" boards, and beams of any kind of wood, 
" and all other materials requifite for build- 
*^ ing or repairing fhips, fhall be wholly 
reputed free goods, fo that the fame may 
be freely tranfported and carried by the 
fubjefts of the States, to places under 
*^ the obedience of the enemies of his faid 
^^ Majefty, except only to places befieged, 
^' blocked up or inverted, " 

The 
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The Prodlor and Advocate of the Admi^ 
ralty moved, that the (lores might he fold 
oo a fair valuation to the Cocnmiflioners of 
the Navy for his Majefty's ufe. The freight, 
the expences of proceeding, and all other 
charges due to the Dutch claimant, to make 
a part of the price. 

The Judge gave his opinion nearly in the 
following terms : This queftion, of the 
bighefl national importance, turns, in my 
opinion, upon a great extent of comprehcn- 
five argument. To give the utmoA force 
to the treaty of 1674, relied on by the 
daimants as the fort of their pretentions, 
the IV th article muft be admitted to be in 
terms as ftated: The Ift article ftipulates, 
** Freedom to exercifc all manner of traffic/* 
Article II. *' This freedom of commerce 
** is not to be interrupted by reafon of any 
** war as to any kind of merchandize, but 
•♦ Ihall extend to all commodities which 
** may be carried in time of peace; thofe 
** only excepted which are defcribed under 
'^ the name of contraband." There follows 
the Hid article, affirming what ihall be 
contraband^ fpecifically naming the forts of 

arms 
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arms and ordnance, and laftly, in general 
words, " All other inftruments of war/* 

The IVth article is negative of contra- 
band; and mafts, &c. are excepted from 
being contraband. 

By the general law and ufage of nations 
(treaties and extraordinary ftipulations out 
of the queftion) there are two forts of things 
confifcable, ift, all thofe, generally, which 
belong I to an enemy, found on board the 
ihips of a friend : adly, thofe which belong 
to a friend, but whidh will aid the enemy 
to maintain war. Thefe latter are contra^ 
iand\ fo that one of the ideas infeparably 
annexed to contraband, and to the excep- 
tion of contraband, is, that the goods -ex- 
cepted or not excepted belong to a friend j 
from which it is clear that the goods of the 
Dutch fubjedt, fpecially or generally enu- 
merated in article III. are contraband ; and 
that ma;fts, &c. &c. and all other materials 
requifite for building and repairing fhips^ 
excepted in article IV, do mean fuch mafts^ 
Sec. which do alfo belong to the friend, and 
are going in the ordinary courfe of trade 
as ordinary merchandize and for mercantile 
purpofes. This muft be the natural fcnfe 

of 
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of the ftipulation. For to admit a right of 
being the privileged carriers of the enemy 
to the royal docks, would work fuch an 
adoption of a hoftile character, would defeat 
every idea of alliance and confederacy of the 
contradting parties, and transfer the foedcral 
union over to the other belligerent. 

The great argument is, that all fubfifting 
treaties of commerce and alliance ofFen- 
five and defeniive, are to be taken as one 
contrad, uno context u^ and the fpirit of the 
foederal union is to interpret the letter fo 
that no one treaty, or article of the treaty, 
is to be taken fubftantive, or ftanding alone 
and fingle from the reft. 

The fecret article of Weftminfter, 1 673-4, 
is as ftrong as poffible. The words are, 
«' Neither of the faid parties fhall give nor 
** confent that any of their fubjefts or in- 
•' habitants fhall give any aid, favour, or 
^* counfel, diredtly or indirecftly, by land or 
*' by fea, or on the frefli waters, nor fhall 
" furnifti nor confent that the fubjefts and 
** inhabitants of their dominions and coun--. 
** tries fhall furnifh ^nyjhips, foldiers, ma- 
•' riners, provifions, money, inftruments 
** of war, gunpowder, or any other things 

•* necefTary 
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^* neScerfaYy for fnaking war, fo tlie erietfiies 
^^ of the other party, of any rank or con- 
^^ dition whatfoever/* If is very clear that 
fhips may be fufnifhed fey piece-meal as 
cbmpleatly as if they failed out of the 
Texcl with all their furniture. 

If one Dutch fhip carries mafts, another 
anchors, another cordage, another fails^ 
Another a fhip's frame (and fuch there is 
flow fakeri, of fize for a feventy gun fhip) a 
whole fleet may go by detail from tlolfand 
for the King of France's fefvice* 

It coutd never ht the intention of the 
COfitfadting paffies, that Dutch fftips, or 
Engtifh, tice verfJ, fhould become the 
tranfports, of an enemy's government, for 
carrying free its ft'ores of war either for fea 
Of land* 

Beiides all this, the ufage of nations is 
the beft interpreter of all contrafts : and if 
always has been the ufage to pay the Dutch 
carrier for the enemy's fibres, and for his 
freight ; and the precedents of the ufage 
univerfalTy acquiefced in during the larf 
Wars are worth all the reafonings of Grotius 
and PufFendbrf. 

Bb By 
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By decreeing naval ftores to be fold to 
the public, and the freight and all inci- 
dental charges, as between merchant and 
merchant, made a part of the price, the 
carrier has the benefit of the treaty ; the 
great object is his cabotage or carrying 
trade ; give him that, the fpirit of . the 
treaty is fulfilled. As to neceflity, by the 
XXIVth article of the treaty of Bredah^- 
*' the perfons of merchants, mafters, and 
*' mariners of either party, their Jhips^ 
** goods, wares, and merchandizes may be 
** arrefted or detained in the port of the 
*' other, toferve in wary or for any other 
*' fervice upon an extraordinary neceflity, 
^' and then j uft fatisfad:ion fliall be made." 

Holland, in cafe of fuch neceflity, may 
prefs Englifli fiiips and feamen ; and Eng- 
land may do the fame vice verfd. The cafus 
foederis exifl:s : the dominions of Great- 
Britain in America and her commerce on 
the ocean are invaded by France. The ne- 
ceflity is and can only be judged of by the 
party who claims the afliftance ; becaufe if 
it refted with the other confederate to judge 
of the neceflity, he would judge in his 
own caufe, and elude the contra^. 

Whenever 
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Whenever it comes to that, it may be 
urged with equal reafon and plain fenfe : 
*^ I fay, I am in neceffity, and want your 
*^ affiftance." You fay " I am not in nc- 
*' ceffity, and you will not give the affif- 
tance/* The reply is obvious : '^ I know 
*' beft my own wants and neceffities which 
" I feel i and not you -, if therefore you will 
*/ not allow my demand, I will not allow 

your's. All is reciprocal. As you do 

not admit my neceffity, I am under a 
*' neceffity to refufe your privilege/' 

As to England having enjoyed the pri- 
vilege of the treaty, it was but once, (above 
a century ago.) But Holland on the con- 
trary has ufed it fo often as almoft to wear 
it out. 

In the prefent ftate of things, England, 
in a moft extraordinary pofition, never pof- 
fible in contemplation in the utmoft range 
of the imagination of the contracting parties, 
engaged in a civil war with her own fub- 
jedls of the whole continent of Britifh Ame- 
rica, and afTailed firft privately, and then 
publicly, by France, cannot admit of the 
privilege of carrying the naval ftores of the 
enemy, in the extent claimed by the States, 

without 
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without opening her breaft to all ber ^nc^ 
mves without (lefence^ 

She is objiged by 4^very principle of feifU 
prefervation to fnatch the fwor4 fropi tha 
hajjd of her affailants, let who will inters 
fere ap4 afford arm§ to that reftlefs ai>d ma- 
lignant n^tjpn, who, in the weaknefs or 
deflrudtion of Great-rBritaii), will nioft af^ 
furedly involve the faU of Holland, 

The Judge decreed the (hip tp be reftored 
to the Dutch clainiants, together with the 
value of the cargo : the ngval ftores to be 
fold, apcgrding to former precedents^, for 
the ufe of his Majeftyj all freight^ expences 
^nd charges, both of the captor and claimant, 
to be paid by his Majefty. From this {^Vi^ 
tence the Pro£tor of the captor appealed \ 
but the Court ordered the execiitipn of 
the fentencc not to be fufpended, and tho 
paptor to give adecjuate fecurity xo anfwer 

th? appeal 
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Saturday^ December 5, 177 8* 

^be REUECCAf 

AN American fliip, taken the 23d of 
Auguft, 1778, by the Dutchefs of 
Kingfton and Triumph privateers, bound 
from Charles Town in South Carolina to 
Bourdeaux. A claim was given for the fhip 
as a recapture on the part of Mr, Joha 
Strettel, who, in the affidavit annexed to his 
claim, fwore, that he bought her, on the 
8th of 0<fl:ober, 1776, of George Catton, 
the then Mafter, and of Benjamin and Cal- 
verly Bewick j Efqrs, merchants of London, 
for 50QI. defcribed to be of 180 tons bur- 
then, and then lying in the river Thames, 
with the ordinary claufe of war ran try, that 
they had good right, full power, and autho-- 
rity, to fell. That he fent her afterwards 
under Catton's command to St. Kitt's, about 
June I 'Tj'j ; that in the very voyage flie was 
taken by an American rebel privateer, and 
carried into Bedford in New England. 

Claims were given in by the following 
perfons for thc^ feveral parcels of the cargo, 

Mr, 
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Mr. William Creighton for 43 cafks of 
indigo^ W* C. Mr. Robert Ray for 26 
cafks of indigo^ two hogflieads of tobacco, 
R. Mr. John Moncrief for three hogf- 
Jieads of tobacco, J. M. 

The ground of their claim was, that 
they were all compelled to leave Carolina 
in confequence of an act of ftate (as it is 
called) pafled on the 28th of March 1778, | 

by the rebel government, obliging all per- 
fons to abjure his Majefty King George the 
Illd. to take an oath of allegiance to the 
pretended ftates, otherwife to depart the 
colony in fixty days ; to fell all their 
eftates, on pain of being apprehended, and 
committed to prifon on refufal upon tender 
of the oath. Under the farther penalty 
upon negleSt or refufal, to be made incapa- 
ble of exercifing any profeffion, trade, art, 
or myftery, buying, felling, acquiring, or 
conveying any property, fuch property to 
be forfeited, one half to the informer, the 
other half to the ftate ; obliging them to 
fell their eftates, and their attornies to re- 
mit the amount within twelve months : 
and on failure in point of time to pay the 
iame into the treafury of the ftate; per- 

fons 
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fons fo withdrawing and returning, to b« 
adjudged guilty of treafon againft the ftatc ; 
and, on conviction, to fufFer. death as trai- 
tors. 

Thefe claims were oppofed by the captors 
on the ground of the danger of admitting 
collufive claims to avoid the prohibitory 
adt of Parliament, under pretence of being 
exiled loyal Americans, with refpeiSl to 
the cargo : and in regard to the fhip it was 
objected that its identity was not proved by 
any affidavit (as is ufual in the like. cafes) 
of any perfon having infpefted the fhip, 
and that the tonnage differed : this fhip 
being depofed to be of 300 tons; and 
Strettel's affidavit and bill of fale annexed 
to his claim, fetting forth that the fhip 
claimed was only of 180 tons burthen. 

The counfel for Strettel urged that he 
ought to be allowed farther time to prove 
his property, and that variations of tonnage 
in pafTports and depofitions were frequeirt 
in almofl every contcfled caufe, particularly 
the Dutch, 

It was argued in favour of the claimants 
of the cargo, that in feveral decifiojis. by 
the late Ju^ge in the cafes of Governor 

Bull, 
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Ball, Mr. Angus Macaahy, Mr. Telfair, 
and others, Americans, coming over witfi 
their property for their fapport, and not 
for the purpofes of trade, their properties 
had heen rrftored, notwithftanding^ the 
prohibitory a(9t. 

The Court decreed that Stretfel (hould 
prorcthe property ^nd identity of the fhip^ 
was of opinion that 2tn affidavit of infpec- 
ikm is always neceflary ; that the di^rcnce 
of the tannage between 1 8fo tons in the 
Vill of fale, and 300 tons in the depofi- 
tkms, was to(> great not to make the iden- 
tity very fufpicious. That the warrantry 
in the bill wa-s not fafficicnt evidence of 
the property : for perforrs may have (as it 
is there faid) good right, full povrcr, and 
authority to fell ; and yet they may be onfy 
the attornrcs of the fefler. Every body 
knows that aJmofl: aft trade is* now, and has 
bofr for marry years, carried on in this 
fcingrfom, and indeed in almoft all' Europe 
asrd the colonics by commiffion. There 
Ihould be feme proof of the (hip's regifter, 
and evidence that the felfers did! not adJ by 
Jcfterof artorney. Coirufion is- very ob* 
viotxs- iir the trainsferring of property of 

fhips. 



ftiips, and though this idea was often urged 
in feveral caufes determined at the begin- 
ning of the rebellion, and foon after the 
prohibitory aft, as a reafon to fhew the 
fieceffity of merchants, purchafers of A- 
tnerican (hips, ftriftly proving, that they 
were bona fide transferred, yet the argu- 
ment was prefled in vain ; and it was faid^ 
** We do not fit here to determine upon 
title deeds :" however it is now high time 
to require ftridl proof of the titles of fhips 

claimed as Britifh property. 

An attempt was made by the counfel for* 
the captors to read an affidavit made by 
Chafe, the Mafter of the Rebecca, to fhow> 
that the fhip belonged to Quakers at Phila- 
delphia; that Catton, being an eighth 
part owner of the fhip, and the remainder 
being the property of the Quakers, on the 
firft news of the prohibitory aft, the fhip 
being then at Falmouth, fet oiF for Lon- 
don, and there made a falfe bill of fale, 
with a view to prevent the fhip being feized 
by Government, and then failed with falfe 
papers for St. Kitt's, where he took in a 
lading of fugars, when he was met by the 
American privateer, and the cargo was cpn- 

C c demned 
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demned at Dartmoudi in Mailachufet*s Bay^ 
as Britifh property^ and the (hip as having 
carried on trade with Great Britain, and for 
having fired upon two American privateers. 
This affidavit was dated the 9th of Septem- 
ber lafty and fworn before the Commiffion- 
ers at Guernfey ; and the Judge obferving^ 
that the preparatory examination of the 
mailer and crew bore date the fame day, 
rejeded the affidavit as exc^dingly irregu* 
lar, and ordered the Commiffioners to be 
feverely reprimanded for talcing it, and ta 
adhere ftridly to the ftanding interrogato- 
ries for the future ; for that every kind of 
fubornation muft be expeifted, if a witnefs, 
after giving his evidence upon the interro- 
gatories^ is furffered to fwear again to the 
fame matter upon affidavits. That the Ma- 
iler^ Chafe, declared himfelf a fcibjed: of 
the ftates of America, and ieemed to bear 
no good will to the claimant of the fhip. 
It was very tentarkable that the captors 
ihould obtain and bring in fuch an affida- 
vit, efpecially as the Maftcr had already 
fworn upon interrogatories that the fliip 
was condemned by the Judge of the Ad- 
miralty of JVSkflachuiet's Bay jsls a prize on 

account 
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tccouiat of her haying Englifb property on 
board, although fhc was then the property 
of fbme Qh^^^^^ ^* Philadelphia. 

In refpc€t to the claims of Grcighton, 
Ray, and Moncrief, the Judge gave his 
opinion in fubftance nearly as follows : 

The precedents quoted fhow plainly that 
there are cafes out of the view of the pro- 
hibitory a<9:. I hear of precedents with 
pain, as well as this audience, when it is 
recolleded by whom thofe precedents were 
made. The utmoft rcfpedl is to be paid to 
great names, but I muft judge in every cafe 
for myfelf^ according to my own convi<Stion 
and ideas. It is eafy to decide, when an 
ad of Parliament marks the line by which 
a Court is mechanically to be guided* 
When there is no aft of the Legiflature, or 
when it does not extend to the fubjeft in 
difpute, his Majefty's commiffion direfts 
the Judge of this Court to proceed in a 
fummary manner and according to the 
equity of the cafe. The late Judge, in the 
cafes of Governor Bull, Angus Macaulay, 
Millegan, Carne, and Savage, faid he would 
be bound by no precedents; I fay the 

C2 3 famej; 
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fame; but I will be bound by the princi- 
ple of a precedent, and not by the letter. 

In the cafes of Governor Bull, Angus 
Macaulay, and Millegan, it was agreed, 
that the cjefting and abjuring adts of the 
pretended American ftatcs being fubfequent 
in point of time to the prohibitory z&: of 
the Britifh legiQature, the cafes of the 
American exiles under certain circumftances 
are out of the view and line of the prohibi- 
tory aft; confequently their effeds, when 
taken as prize, may be reftored. Savage's 
cafe has been quoted to ibow that the ef- 
fects of Americans coming over may be 
condemned. Though counfel do not mif- 
reprefent cafes, yet they are apt to ftop half 
way. In Savage's cafe, there was the ful- 
left evidence from a family letter, that Sa- 
vage was to return to America again. His 
property and Carne's were alfo infured by a 
rebel infuring bank fet up by public autho- 
rity. It is admitted to be in proof that 
Creightpn bad the abjuring oath tendered 
to him, and refufed it ; and that he has a 
bill of lading to verify his indigo. It is 
objefted to Ray, that it does not appear 
that the oath was tendered to him; and 

the 



[ 205 ] 

the fame objedion is made to Moncrief. It 
is. alfo faid, that neither Moncrief, nor Ray, 
came under any defcription as being public 
ofEccrs pf the Crown, or being of any reli- 
gious or liberal profeffion. Now, as to 
Ray, he is a fchoolmafter, which in the 
colonies is a very important and reputable 
profeffion ; he brings with him his wife 
and children, which proves he has quitted 
all domicility in the colony. He has a bill 
of lading of his property. Moncrief has^ 
the fame. And as to Moncrief, the ktters 
from Mr. Ancrum and Mackenzie fuflici- 
ently fhew him to be exiled for ever from 
the colony. Ancrum's letter is from a fen- 
fible, cool man. It refers his correfpondr 
ent to Mr. Moncrief as having left the 
country, and merits notice as a pidture of thp 
miferable ftate of it* Mr. Andrew Macken- 
zie, in his letter to Mr. Redhead, at Nantes, 
fays, " this goes by my worthy friend J. 
^* Moncrief, who leaves this place, I am 
^' afraid, for ever.'* It is urged that the 
feveral permits to the Mafler, iffued from 
the pretended Secretary's office, to take on 
board thefe unfortunate paflengers, (how 
that they have complied with the law of 

the 
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the pretended government, and therefore^ 
it is faidf they are its friends. 

It is cruel to draw fd falfe a confequence* 
The fad proves the contrary. For what 
is the law which they have complied with ? 
It is this, •• abjure your King, your coimtryv 
•* curfe God and them/' or do what ? Depart : 
begone ! Depart is the law referred to by the 
permits ; and this law of departing from all 
that is dear to man have the unhappy exiles 
tomplied with. ** Thofe who are not with 
•* us are againft us," is the principle of this aft 
of ftate : *• Return not again hither ; if you 
'* dare, you die.'* Death is the alterna- 
tive, whether you ftay or return, ** for you 
** (hall exercife no means of living here." 
It matters not whether the oath is tendered 
or not. The words of the aft are, ** Every 
•* perfon neglefting or refufing to take the 
^f oath within the time limited by this adr, 
^* and remaining in the ftate more than 
•' fixty days thereafter, (hall be incapable 
** henceforth of exercifing any profeffion, 
^* trade, art, or myftery, or of buying, fel* 
ling, or acquiring, or conveying any 
property whatever; and all property fo 
5* bought or fold, acquired, or conveyed, 

" (hali 
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•*- fhall be forfeited, and difpofcd of, one 
** half to the informer, and the other half 
to the ftate, and the perfon or perfons 
fo buying, felling, acquiring, or convty^ 
ing as aforefaid, fhall likewife forfeit the 
fum of one hundred pounds current mo- 
ney to the ftate, for every aft and thing 
which he or they Ihall do, which he or 
** they is or are hereby difqualified from 
** doings*' 

The very time to colledt their debts, to 
difpofe of their efFefts, and for their attor- 
nies to remit, is limited to a very fhort pe- 
riod of a year, on failure of which alfo is 
a forfeitture of the effeds to the ftate ; and 
to this limitation is added another law, 
that no cargoes, although as remittances, 
ihall be permitted to go to Great Britain. 

This abominable law, if law it can be 
called, is equal to that of the Romans, 
when they banifhed a citizen by the inter- 
diction of water and fire, and all the necef- 
faries of life. The wit of man could not 
have devifed a more cruel, penal ordinance, 
to gratify the purpofes of the vileft of paf- 
fions, ambition and avarice, in their utmoft 
extent. No man is to be allowed capable 

of 
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of any civil a6l, unlefs he carries the mark 
of the beaft of rebellion in his forehead. 
It is wonderful, that their religious enthu- 
fiafts have not found out the completion o£ 
the prophecy in the Book. If the multi- 
tude had fenfe enough to refleft, they might 
jcafily difcover the real principles and inten- 
tions of their leaders in framing this ordi- 
nance, which is dipped in blood. Their 
purpofc is plain, that of getting rid of 
every oppofer 5 but this madnefs will cure 
itfelf, we may venture to pronounce, with 
a very little forefight ; whatever is contrary 
to all natural juftice, and the general feel- 
ings of mankind, can never laft long.— 
This ordinance confounds all civil rights, 
and tears afunder the deareft ties of human 
kind ; and the true tendency of it, in its 
fury, is either to uncolonize America, or it 
will occafion a fenfe of general diftrefs, with 
the conneftions of families, to bring back 
a reftitution of the former government* 

There is a wildnefs in this law, that 
marks ftrongly the real character of the 
Americans ; it is perfeftly favage, and 
breathes the fpirit of perfecution, impref- 
fcd with which, (as having been persecuted 

or 
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or perfecuting) the laft fettlers irom hence 
went forth to fow the feeds of that civil 
war, which they left behind them, and of 
which now Great Britain reaps the harveft ; 
it is among the many proofs we find in the 
hiftory of mankind that conquerers and new 
fettlers in all ages have adopted, in a very 
great degree, the manners of the ancient 
inhabitants, and taken even the features, 
colours, and temper of the climate. 

The picture of American mifery, drawn 
upon thofe people by their new modellers 
of government, has been ftrongly painted in 
many letters read in this place, as well as 
in thofe now before the Court : and it is 
for this tyranny, that the curfe in the book, 
denounced upon the Jewifh nation, which 
drove out others for their crimes, and planted 
itfelf in their room, feems to be compleat- 
ing fafl on the Britifli rebellious colonies. 
It is for this eaufc (the imitation of like 
cruelties) " that the land fhall vomit forth 
** its inhabitants :** This is the facred lan- 
guage, which may appear coarfe to modern 
and refined ears, but it is ftrong and ex- 
preffive. At this moment America is fick; 
ihe is in agonies, When therefore the 

D d ejefted. 
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cjc(5tcd, unhappy children fly to the mother 
country for protection, fhall fhe not open 
her arms to receive them ? or (hall they be 
the prey to their fellow-fubjedls the cap- 
tors, naked, exiled, and defencelefs? To 
be driven out from all that is dear, and to 
be the facrifice by turns of both friends and 
foes, is the fate of the bed of men in the 
midfl of civil diflentions. A civil war is 
a dreadful fcene, too much for human na- 
ture to bear, or to exprefs. Can this Court 
want any better ground for a reftitution to 
the unhappy fuflferers in this cafe, than the 
evidence of the Matter (who is himfelf a 
declared fubjedt of the pretended States, 
and appears no friend in this caufe) he fays, 
that all thefe poor people vftxt finally deflined 
to England^ and that they are all fubjedl to 
King George the Third. 

This being fo, what muft be their fate 
if they return ?— Death. The rebel adt of 
State has pronounced the fentence; they 
are to fuffer death as traitors. The un- 
happy men have pofitively fworn, that the 
property claimed by theni is not for the 
purpofe of trade, but for their neceflary 
fuflenance, and that they have left all the 

reft 
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reft of their effedls behind them, to the 
mercy of a tyrant government, in order to 
live under the milder one of the parent 
country. Shall this Court then condemn 
them ? Will this nation be equally merci- 
lefs with the American government ? Shall 
we not leave them a drop of water, and a 
bit of bread ? It is no fuch great difadvan-^ 
tage to their caufe, as in Governor Bull's 
and Telfair's cafes, that they do not bring 
certificates of oaths tendered, and their 
refufals, from members of the rebel ftates. 
It was argued, in thofe cafes, that fuch 
certificates looked like an obvious method 
of evading the prohibitory aft, and carry- 
ing on a rebel trade. Their families, their 
cftates, their trading concerns, it was faid, 
are connedled, and they will cover for one 
another. Governor Bull brought over great 
property, and left a large eftate behind him. 
Telfair brought over a cargo of 20,000 I. 
value in tobacco. He was documented by 
certificates from the members of the Con- 
grefs, that he had refufed to fwear. He had 
General Howe's licence ; it was thought a 
weak part of his caufe : but he brought 
over his property (he fwore to it) and his 
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perfon together. Whenever the perfon and 
the property have not come together, the 
Court, in former cafes, condemned the ef- 
fe<£ts which came in a different fhip, al- 
though claimed as a remittance, after a 
period limited by the ad. Diftinftions of 
quantity were fet up in the firft inftances, 
but thefe were afterwards over-ruled : for 
how was itpoflible to draw the line ? If a man 
brought his all with him ^ and was ejefted from 
America fo as not to be able to return, it was 
held enough to ground a fentence of refti- 
tution. It is very true, the prohibitory 
ad: is a very fevere law. It was meant in 
terrorenij and it was expefted to have had 
a happier efFeft, to produce fubmiflion ; it 
unfortunately pro4uced an increafed refif- 
tance. The declared independence of the 
American Congrefs took the firft lead, and 
gave birth to a law here, that carried with 
it an adtual attainder of all the enumerated 
colonies in rebellion. The efFeds of all 
the inhabitants, without diftindion, and 
their fhips going to and from thence, were 
declared confifcable as the .goods of open 
enemies. It was faid, that nothing could 
be more unjuft than to confound the inno- 
cent and the guilty. It was replied, " that 

'' it 



;i 



t ^13 ] 

** it was impoffible to make diftinftion ; that 
*' in the government of the moral and na- 
" tural world, the juft ruler of the univerfc 
" fuiFered ftorms and lightening to fall 
** equally on the good man and on the finner; 
" the end juftified the means, and the 
** fufferers muft turn their refentment lipon 
** thofe men who are the caufes of their 
** misfortunes," A time, however, has 
come, when a diftindlion may be made. No 
one, at the inftant of pafling that adt, could 
forefee what has fince happened ; an event 
out of the contemplation of the legiflature, 
that the American Congrefs would after- 
wards ena6t an abjuring and ejecting law. 

If the captors think this Court has done 
too much in former precedents, or that I 
do too much in adhering to the principle 
of thofe precedents, which, to my convic- 
tion, are founded upon juftice and mergy, 
the captors muft appeal. 

Suppofing that by the prohibitory zd:, 
there is any power of appealing from this 
Court (which is not exprefled) ; and if the 
prohibitory adt is infifted upon in its ut- 
moft feverity, the fenfe of that law will be 
beft explained in another place. I hold this 

cafe 
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cafe to be out of the aft. After all, if I 
am miftaken, I fhall be happy in the error ; 
and I can only refer, fo far as regards this 
Court and my own opinion, to the exprct- 
iions and feelings of the old Roman^ 

Sipugiient fententia^ valeat mitior. 

When oppofite opinions are equals hu- 
manity fhould prevail." 

The Judge accordingly pronounced the 
ihip to have belonged to Britifh fubjedls, 
condemned the rice on board as the pro- 
perty of rebel Americans, but reftored th? 
ieveral quantities of indigo and tobacco, 
claimed as the property of Creighton, Ray, 
and Moncrief, who were deftined to Eng- 
land, not being for the purpofe of trade, 
but for their neceflary fupport, and not be- 
ing within the view and penalties of the 
ilatute. 



Wednefday^ 
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Wedmfdayy December 9, 1778. 

Le Zacharie and La Vigilauti a, 

SWEDISH (hips, were reftored with 
freight, and all expences charged oA 
the cargoes. Condemned the cargo of to- 
bacco freighted for the Farmers-General in 
France. Further proof of the reft of the 
cargo. 

T&e GoEDE Hoop, 

A Pruffian (hip, was reftored with 
freight, and all charges to be placed to th« 
account of the cargo. 200 barrels of pot- 
afh, on account and rifk of MefTrs. Fizeaux 
and fons, at St. Valery in France, and 36 
cafks for Monf. Hoquet, were condemned* 
Time allowed, till the firit day of next 
term, for any neutral fubjedls who (hould 
be intitled to the reft of the cargo, to 
claim, fpecify and prove their property, 
the bills of lading being defective. 



Friday, 
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Friday^ December ii, 1778. 

The H o p E^ 

AN American ftiip, with pitch, tar, 
indigo and rice, and deer Ikins, ta- 
ken by the Surprife, an uncommiflioned 
vcflel, of Folkftone. 

The (hip was claimed by Sir Edmund 
Head, Mr. Heft and Mr. Kincaid, who 
had bought the fame to convey themfelves 
and their properties from Souths Carolina, 
being driven from thence by the abjuring 
ordinances. It was alfo claimed by a mer- 
chant of London, Mr. Bell, as having been 
his property, under the name of the True 
Briton. 

There were alfo a great number of un- 
fortunate fufferers who claimed their pro- 
perties. This fhip, after being taken by 
the Folkftone cutter, fell in with the Grif- 
fin and Speedwell (hips of war, who af- 
fumed a right as captors of fhip and cargo. 
An appearance was alfo for the Lords of 
the Admiralty, as for a droit. The Judge 
rejeftcd both the pretenfions of the King's 
ihips, and of the Lords of the Admiralty ; 

r eft o red 






t ^17 ] 

reftored the feveral parts of the cargoes 
claimed by the American Britifh fubjedls 
refugees 5 and ordered Mr. Bell to prove 
his property in the re-capture more fully. 
Salvage to the cutter. 

^be H o p p E T, 

A Swedifli fhip, bound to Nantz, was 
reftored to the Swedifli claimants, with 
freight and all reafonable expences to be 
charged to the account of the cargo ; and 
the neutral claimants, on account of the 
property not being verified by the Mafter 
and the fliip's papers, and particularly the 
clearances not mentioning but a very fmall 
part, farther proof was decreed ; and the 
naval ftores on board, cannon balls, pitch, 
tar, fail-cloth, and copper- flieets for flieath- 
ing, were ordered to be fold for the ufe of 
his Majeily's navy, on a fair valuation by 
merchants, to be named on each fide, 
chargeable on an average with the expences 
of both captor and claimant* 

T!he E N E K E I T, 

A Danifli fliip, refi:ored, with freight 
and all reafonable charges placed to the ac- 
count of the cargo, which, being French, 

was condemned. 

E e Ihe 
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^be Bee, 

The Judge refufod to hear affidavits ta 
juflify a captor from cofts, who had not 
examined his witneiTes, and pretended to 
have loft the (hip's papers, yet offered re- 
ftitution without cofts, which the other 
party would not accept without cofts. The 
Court faid, the unity of a prize caufe ought: 
not to be divided. When the fhip's papen^ 
and examinations came regularly before 
the Court, it would judge of cofts, uno m- 
Jiantii and immediately ordered the wit- 
nelTes, the crew of the captured veifel, to 
be produced, and the Judge adminiftercd 
the oath himfelf. He faid, there was ftrong 
fufpicion of collufion on both jGdes from 
the captor's own opening, and he would 
make parties proceed regularly ; much 
danger lurked fometimcs under propofals^^ 
of confent, and every thing grew fufpi- 
cious, when parties go out of the way^ 
In American cafes, m particular^ it was 
obvious how many contrivances are ufed 
to fupply the enemies of this country. 



Friday^ 



Friday^ December i8, 1778. 

The Hex Fortuyke, 

A DUTCH ihip, was reftorcd, bound 
from Port Maurice to Havre de 
Grace, taken the 20th of September, 
^77^ f ^y ^he privateer fliip the Molly. 
The queftion as to cofts and damages was 
referved till next Court on petition of both 
parties. 

Vrow Margaretta, 
A Hamburgher fhip, bound from Ham- 
burgh to Bayonne, a general carrier fhip. 
The fhip was reflored with freight, and all 
expences charged on the cargo, (and the 
Mafler's own adventure was alfo reflored) 
neutrals afligned to prove their property not 
verified by the Maftcr. 

7be Xavier, 

A French fhip, taken by the Swallow and 
Speedwell, private fhips, before the date 
of their letters of marque, was condemned 
as a droit of Admiralty, and the takers are 
to petition the Lords to refer them to the 
Court to be rewarded. 

Eez 

The 
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^be Zelpen Rust, 

A Dutch fhip, with a cargo laden at 
Marfeillcs for Havre de Grace, was a very- 
particular cafe. On the 17th of July fhe met 
with a Spanifh man of war, the Captain of 
which obliged the Dutchman to take on 
board gold and filver to the amount of eight 
hundred thoufand dollars, with a Spanifh 
fupcrcargo, and to carry them to Havre, 
This fliip was taken by the Fortune pri- 
vateer. The Dutch Captain claimed his fhip 
and the cargo as privileged by treaty, and 
feveral Spanifh fubjedls claimed the gold 
and filver. The Judge reftored the fhip 
and cargo to the feveral claimants, and con- 
demned the Captain in full cofls and da- 
mages, 

JoNGE GUILLIAM, 

A Hamburgber, taken by the private 
fliip Adive. Ship was reftored with freight, 
and all expences charged on the cargo. 
Neutrals to prove their property not verified 
by the depofitions. Copper fheets to be 
(bid to his Majefly, 

La 
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La MiGNONE, 

A recapture. Reftored the fhip to Bri- 
tiih claimants, with falvage to the captors. 
Cargo condemned as a droit of Admiralty ; 
the Captains of the private Ihips Defiance 
and Conway not having lettets of marque, 

JuFFRow Anna Gedtruth, 
A Hamburgher, general carrier fhip, re- 
ftored with freight, and all expences charged 
on the cargo. Neutral laders to prove 
their property, not verified by depofitions 
of the Mafter. Sail-cloth, deals, and cop- 
per (heets to be fold for his Majefty's jife, 

I'he Bee, 

Reftored to Britifh fubjedls on hearing 
the examination, and the queftion of cofts 
and damages referved by petitions of both 
parties, and the captor to bring in the (hip's 
papers. 



Wednefday^ 
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Wednefdayy December 9, 1778. 

^be R £ N A R 0. 

THIS was a veflel firft taken by the 
French, carried by them into Havre 
de Grace, co'ndemned judicially, and by 
them fitted out as a privateer ; retaken by 
the Lark privateer. A claim was given 
by one Mr. Lad and others, as their pro- 
perty. The French witneflcs depofed, that 
ihe was an Englifh prize: objedlion was 
taken, by the Counfel for the captors, to 
the identification, there being a variation 
of tonnage between the French papers and 
the afiidavit of the qlaimaint. But the great 
queftion was, Whether (this veflel having 
been complcatly in the enemy's port and 
poffefiion, and condemned in France) the 
property of the original Britifh owner was 
not entirely defeated j and if not, that the 
quantum of falvage to be allowed was to be 
confidercd ? bccaufe there is no prize aft, in 
the prefent cafe, of hoftilities with France; 
and that the American privateer adt gives 
only one-eighth even to privateers, which 
in former prize adls, in time of war, ufed 
always to give to privateers a falvage pro- 
portionable 
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portionable to the number of hours any 
fliip, retaken from the enemy, (hall have 
been in the enemy's poflcffion; although 
men of war had never more than an eighth 
ialvage. In fupport of the argument, that 
no falvage Viras due, quotations were made 
from Grotius, who confiders occupancy by 
the enemy for twenty-four hours as a diveft- 
ing of the original property, and as good 
a transfer, by the law of nations, as bar- 
gain and faie by the civil law. 

Bynkcrlhoek, a modern Dutch writer, 
now much in efteem and falhion, oppofes 
the fentiments of Grotius, and fays, that aa 
occupancy of twenty-four hours iis not fuf- 
cient ; but there muft be fuch a bringing 
into port, as that all hope of recovery is loft 
with the fliip. 

This idea of Bynkerfhoek was faid to 
agree with the common law of England, as 
laid down in Brooke's Abridgement, Tit. 
Property, forfeiture 38:—" If an enemy 
*• takes an Englifliman's goods, the former 

owners (fays he) (hall lofe his property ; 

and it becomes indefeafably vefled in the 
** firft taker, unlefs it fliall be retaken the 
** fame day, and the firft owner puts in his 

** claim 
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^' claim before fiin-fet." From whence 4 
conclufion is to be drawn, that a pofleffion 
of a certain time, even without a fentence^ 
defeafes the firft owner. 

The Court obferved, that there is fomc* 
thing ridiculous in the decifive manner each 
lawyer, as quoted, had given his opinion, 
Grotius might as well have laid down, for 
a rule, twelve hours, as twenty-four 5 or 
forty-eight, as twelve. A pedantic man 
in his clofet diftates the law of nations ; 
every body quotes, and nobody minds him. 
The ufage is plainly as arbitrary as it is un- 
certain ; and who fhall decide, when doc- 
tors difagree ? Bynkerfhoek, as it is natural 
to every writer or fpeaker who comes after 
another, is delighted to contradidt Grotius: 
his rule is, that the prize muft not only 
be brought, infra prafidiay into the port, 
and under the guns of the enemy, but fo 
that all hope of recovery is loft. But this 
rule will not do, it is plain ; becaufe the 
fa(S is, the jJnp is recovered. 

As to Mafter Brooke's rule, there is nei- 
ther fenfe nor juftice in it. The property, 
he fays, is loft between an Engliftiman and 
Engliftiman, unlefs it is retaken in twelve 

hours i 
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lioiirs ; and befidcs that, ' it muft be re^ 
claimed before fun-fet. What ! wheh the 
original owner at land knows nothing of 
his fhip being taken by the enemy at fea ? 
and how, and where, and from whom, can 
he reclaim her ? From the enemy ? The 
rule is nonfenfical, for it is impoffible. I 
take the general law to be, and it is equity^ 
that a Britifh fubjedl has always a right to 
his own again, when found in the hands of 
another Britifh fubjeft, and can maintain 
his fuit for it, paying a falvage proportion- 
able to the expence and danger, and other 
circumftances* 

This dodrine is juft, in the relation in 
which one Britifh ftands to another Britifh 
fubjeA, and does not at all controvert the 
principle that a lawful enemy in war may 
acquire property by occupancy, and may 
transfer it to a third party, who is not for- 
bid from fuch purchafe by any cfpecia;! 

treaty* 

In the prcfent cafe, the ftate of hofti- 

lities is more favourable to the claimant 
than a declared war. What is declared 
then ? Reprifals upon the French King, 
his fubjeds, and the inhabitants of his 

F f territories. 
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territories. But Britifh fubjeds generally, 
(the cafe of the Americans being out of the 
queflion) are not to make reprifals upon 
ope another i there is no authority for that. 
Clearly the American a£t does not extend 
to the prefent queftion of falvage.. There 
is no ad: relative to recaptures from the 
French. It refts then with the Court By 
what rule can it dired its difcretion ? The 
old war prize ads have pointed out a 
rule, which the Court may adopt, not as 
binding on the judgment of the Court, but 
as declaring the pradice. A man of war 
being paid by the public, and 6tted out at 
the national expence, had, by the ad, only 
an eighth of the recapture, if a merchant* 
ihip : but a privateer retaking, after a fhip 
had been in the poflefiion above 96 hours, 
was to have a moiety ; and a man of war, 
as well as a privateer, retaking a Britiih 
ihip, the fame being fitted out for war by 
the enemy, had a moiety. In this cafe the 
recaptured veflel appears to have been fitted 
out as a privateer, and therefore I have no 
doubt to decree a moiety as falvage, and 
reftore the (hip to the original owners ; the 
variation of the tonnage is accounted for by 

the 
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the difference of the French and Engliflbi 
computation, and admitted by the cotinfeh 

^be LUCRBTIA. 

This fhip was an American (hip, firft 
taken in her paiTage from Charles Town to 
Surinam, by the Thynne packet-boat, ha- 
ving a commiilion of marque. The com- 
mander of the Thynne put fix or kwtvi 
men on board, and a prize- mafter. They 
kept pofleflion ten days, and were after- 
wards taken by an American privateer, who 
kept pofleffion thirteen days ; when being 
met (the Thynne's people ftill remaining on 
board in her) were direded to Bofton by 
the Seaford, Cygnet and Speedwell, his M a- 
jefty's (hips s they recovered her again 
from the enemy. It was infifted on their 
part, that they were to be confidered as 
the only captors, and that the Thynne 
packet-boat had been divefted by the pof* 
feffion of the enemy. It was alfo obfervedt 
that the American ad, which reflores all 
Britifh fhips to their own original owners, 
and gives to the takers, whether mtn of 
war, or other veflels under his Majefty'« 

F f 2 protedtion. 
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|)rotedion» only one eighth for falvage, 
/dates only in texminis to fuch (hips which 
(hall be proved to have belonged (that is 
originally) to any of his Majcfty*s fubjefts 
of Great Britain and Ireland : that therefore 
this ihip, the Lucretia, having been aa 
American (hip taken by a commifTioned 
packet, and loft again, being recovered on 
the 3d inftaiit, was not a recapture within 
the ilatute. Many of the fame arguments 
were ufed again, as in the cafe of the Re- 
nard. The cafe of the Magdaleine, in the 
laft war was quoted : it was a French ihip, 
taken by the Beckford privateer near Ja- 
maica, and retaken by a French fhip, the 
Hereufe, on the 6th of April ; but eight 
days after was recovered again by the Corn- 
wall privateer. Sir Thomas Salufbury, the 
then Judge, decreed the whole to the re- 
captors ; and this he did upon the flrength 
of the fame opinion given by Sir George 
Lee in the cafes of the Notre Dame and 
Sarah Smith, referred to him as counfel in 
1747. It was argued, that no property 
vefted in the firft taker, becaufe the poflef- 
fion was not compleat ; the prize having 
never been brought infra ^ra/idia, much 

left 
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lefs condemned ; and the counfel quoted the 
cafe of Gofs v. Withers, in Burrow's Re- 
ports, volume 2. page 80. 90 ; in which an 
Engliih fhip, having been eight days in the 
hands of the French, the infureris claimed 
the whole again, upon a recapture; and the 
queflion was. Whether eight days pofleffioa 
had divefted the original owners ? But it 
was the opinion of a very great man, that 
no property of an Englifhman is changed 
till after condemnation: but this doctrine 
was, a§ of common XvN^fublatoJiatuto^ the 
prize ad concerning recaptures being laid 
out of the cafe. 

The Court thought this cafe of the Lu- 
cretia a new and refined one, and that the 
arguments were equally refined. It was 
agreed on all fides, that this Jcind of 
recapture was out of the prohibitory ftatute. 
The argument ufed to prove that a com- 
pleat property did not veil in the Thynne 
packet the firft taker is two edged; it 
cuts both ways : for if a compleat pro- 
perty did not veft in the Thynne, becaufe 
the Thynne did not carry the prize into 
port, the fame reafon held againft the 
Americans divcfting the Thynne ; for they 

never 
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Mver c&rried the ve£S^l they retook into 
port. The queftion is not, whether a com^ 
pleat property veiled in the Thynne upon 
the takings but whether a property vefted 
enough to have entitled the Thynne upon 
condemnation whenfoever. 

In all former prize z€t» feveral limita<^ 
tions of time were eftablHhed with a fingu* 
lar nicety fcarcely capable of proof, to af- 
certain the quantum of falvage. If a vef« 
iel was retaken after being in poifefllon 24 
hours, the falvage was to be one eighth of 
the value ; if above 24 hours, and under 
48, a fifth ; if above 48, and under 96, 
a third part ; if above 96, a moiety. All 
this was borrowed from a placaert of the 
Dutch States, dated 6th June, 17^2, and 
the fame rule is laid down by their country- 
man, Voet de Jure Militari, p. 299. 

One fhould imagine that the inventors of 
thefe difiindions and divifions, who doubt- 
lefs were very fagacious perfonSf expe<^ed 
captors to have ftop-watches, and to be 
the honefteft people in the world, in pro« 
ducing them. The divifions of time in 
thofe ads to mark the quantity of falvage 
feem as abfurd^, as in the a<3;s which fome 

years 
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years ago eftablifhcd the jurifdidions. of our 
fiew Vice Admiralty Courts in America, 
and limited their jurifdii^Ion, not where the 
prize fliould be brought in^ but by minutes 
of longitude and latitude where the prize 
ihould be taken. One (hould imagine, that 
thefe nice diftindtions were only meant to 
increafe litigations : fo that fo far from 
the Court agreeing with the counfel, that 
it was an over-fight in the framers of the 
American aA to omit the diftin^ions of 
time, it fhould feem that they wifely 
omitted thefe diftindtions, and that the 
fimpleft rule is the bed and moft equitable. 
Now in regard to the general law, no 
property of any prize vefts in the captors 
until condemnation. All prite of war vefts 
originally in the ftate, or in its great repre« 
fentative, wherever reprefentation rcfidcs j 
till it is granted to the captor. And the 
pofleffory right, as was obferved by one of 
the advocates, is only fub modo. This in- 
herent original right of prize is clearly in 
the Crown, and foby the King's proclama- 
tion after adjudication to the King in his 
Majcfty's name, and not otherwife. Ships 
jmd goods taken by the King's ftiips, being 

finally 









finally adjudged lawful prize arc granted to 
the officers, fcamen, &c ; and veflels taken 
by private fhips having letters of marque 
arc granted to be fold and difpofed of by 
the merchants and fitters for their own ufc 
and benefit, after adjudication, and not be- 
fore. Among the antient Romans the 
amount of all captures in war was brought 
into the public treafury. If we look into 
the American letters of marque adt, the 
words clearly give an intereft in the cap- 
tors on board (hips with letters of marque^ 
which intereft ,is vefted upon the taking. 
The words are ** Such Jhips, &c. Jo to be- 
** taken by, or with fuch fliip, according to 
•* fuch commiflion, being firft adjudged law- 
^* ful prize, ihall wholly and entirely belong 
•* to the owners of fuchsfhips and perfons 
** on board the fame /' and then follows an 
cxclufive claufe in very ftrong terms, to take 
away all right of the Crown, Lord High 
Admiral, and Commiffioners to any (hare or 
part therein. The great objedt of the legifla^ 
ture was to encourage tiding, and this prin- 
ciple, will eafily decide the prefent queftion. 
There is alfo another reafon in favour of 
the Thynne packet-boat, which has not 

been 
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been taken notice of, which is, that the 
Thynne taking the Lucretia was the pri- 
mary caufe of the Lucretia being alfo taken 
ultimately by the King's fhips. The 
Lucretia was bound from Charles Town, to 
Surinam, when taken by the Thynne, her 
voyage then being changed for Falmouth, 
by order of the commander of the Thynne, 
in her way thither fhe was retaken by the 
Americans, and then by them deftined for 
Maflachufett's Bay, in which courfe (he 
fell in the track of the men of war. This 
was a very proper cafe to have been fettled 
by private agreement between parties ; but 
a« they have determined to apply to this 
Court for a decifion, we muft-endeavour to 
fquare the decree by the equity of the cafe, 
and yet conformably to the ftile of the 
Court. Let the officers and crew of the 
Thynne be pronounced to be the captors 
of the Lucretia, recovered by the Ame- 
ricans, Let the officers and crews of the 
King's fhips, the Cygnet, Swallow, and 
Speedwell, be pronounced to be the re- 
captors ; but under the circumftances of 
this cafe I am of opinion the latter are in- 
titled to a falvage of th^ fhip and cargo 
C^ual to the ihare of joint captors. 

G g Friday, 
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BRlfA CjfeCIHA, 

A SWEDISH (iilp: tlic fhip re- 
llorcd, and the cargo of i^on, tar, 
J)itch, and deals, for the account of MfefTrs, 
Du Jardin PrufTe, of Paris, condemned, 
Deftined from Elfineur to Breft and Nantz, 
Freight and all reafonable charges allowed 
to the Swediih carrier, 

a 

W V N B E R G* 

A Svwdilh ihip, feouftd from Boufiii^aax 
tfe Stockholm : <hip ftft^c4> with ihc Maf* 
ter's divetttur6> And ^U expfences thifgdl 
*)ii the clirgo I the greateft part of which 
being coffee, iAdigo, fugar, ^nd puper-, 
Itden on board for the account of perfons 
rfefident at Boqrdeaux, as well as tobacco, 
with acquittances from the French govern-* 
ment, in titling the laders, as French Tub- 
jefts, to drawbacks, together with tobacco, 
in like rnanner, was contiemncd. 



X^ 
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t,e P E R I, A N, 

A Swci(Jiih (hip> Feftqr^i : c^Fgo^ deal* 
i^nd pipe^ftaves^ cUimed by Swe4^&, and 
pitch and tar for the Berlin Society, wer« 
ordered to be fold for the ufe of \\h Ma» 
jefty's navy, upon a valuation by nxer-ehant^ 

named on ^ch (idc^ £qx the profit of tho 
claiinants ; all ej^pences on bQth fides to ho 
charged to the buyer. 

A Sveedifh fliip: the cargo beifjg in a 
jjerifhahle condition, the Court, by agr-ee- 
ment of both parties, ordered the cargo to 
be fold and depofited. 

ftJbe M I N s R V A, 

Was claimed as a Portuguefe fhip, and 
the cargo as being privileged bn board a 
Portuguefe veffel. It v^ras clear in evidence^ 
both from Portuguefe and Frenchmen, that 
the lading was Britifh American tobacco, 
and Britifh package, and the (hip came with 
it to Fayal from St. Domingo, aqd f^e 
cargo was never unloaded at Fayal, although 
fearched, and duties were paid there, Tfie 

G g z ihip 
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fliip was French built, and there was na 
Portuguefe pafljport for the fhip. Several 
Frenchmen came in the fhip from St. Do- 
mingo to Fayal, and one of them was on 
board at the time of the capture, Monf. La 
Confourguc. This man on his examina- 
tion gave in his name as Jean Auger, and 
it appeared he had been travelling in Britifh 
America > and his giving in a falfe name 
was fworn to by the Portuguefe mafter and 
mate. His identity was alfo proved by a 
verbal procefs, and by an inventary of a de- 
ceafed perfon's efFedls on board the fhip, 
made in the French language, and figned 
jby Jean La Confourgue, and Pierre Quei- 
ron, another Frenchman. .The deceafcd 
perfon was a boatfwain, who was drowned 
after the capture, and for whom as a fea- 
man, agreeable to the French laws, the 
owners of the fhip were anfwerable to the 
French government, which enregiflers all: 
feamen. Although La Confourgue, other- 
wife Auger, fwore pofitively that he had 
no interefl in the fhip at or before her arri- 
val, or during her flay at Fayal, it was faid 
that this very fame La Confourgue, and 
another Frenchman, with the afliflance of 

the 



the French Conful, fold the (hip to one 
Jofeph dc Macedo, a Portuguefe, for 800 
mill-rees, equal only to 200 L ftcrling; yet 
it appeared by a bill drawn on Wandewal, 
of Amfterdam, that the very freightage to 
be paid was to be 1600 mill-rees^ and that 
he produced an order from the reft of the 
French owners to fell the fhip. The char- 
ter-party was for a freight double the va- 
lue of the fhip made at Fayal, and was 
figned not only by the French, but the 
Englifli Conful, Graham. There was a 
certificate of the fale of the fhip by a Por- 
tuguefe Judge for this very inadequate 
price, which they alfo legalized; that is, 
certified to the Judge's fignature; but no 
proof of the fale or transfer of the cargo ; 
and the mafter fwore that the fale of the 
fhip only was truly made. It was very 
remarkable that there was a Portuguefe 
paflpprt for the perfons on board as pafTen- 
gers, and not for the fliip. Jean Auger 
was there defcribed under the name of 
Joas, (abbreviation for Joannes) La Con- 
fourgue. There was not a fingle Portuguefe 
paper on board upon oath, and the fhip and 
La Confourgue were deflined for Amfler- 

dam* 
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ijam* On bowd this (hip waj n very e«-* 
traordinary letter by the Englifh Cooful^ 
Graham» addreffed to Mr. Sykes^ a meri^ 
chant in Lgndon^ itcommendlng the Ma« 
ftep CaneotQ to hin^ i this letter, notwith^ 
ftanding the above deftination was under^ 
written, *• this gws via Li^ony It recited 
that this fhip had put into Fayal for water 
and bifcuit only ; that the tobacco was 
taken as a debt. Cartage was an article of 
the charges at Fayal, although it was never 
landed \ it was faid in thq letter that the 
Frenchmen who canae in her were fright* 
ened at the report of a war, and had fold 
0)ip and cargo to the Portuguefe at Fayal i 
in cafe the fhip fhould be taken by any hot* 
headed Captain of a privateer, he reeom** 
mends Caneoto the Mafter to Sykes; fo 
that Graham clearly apprehended the ha- 
zard of the (hip being made a prize, and 
meant to proted: it as well as he could. By 
this letter it did not appe'ar, or by any 
public indruments, or other evidence, that 
Macedo or Ribeiro had purchafed the c^go^^ 
nor who Ribeiro's partners were \ and the 
letter of Graham appeared clearly to have 
been fabricated very early> as for a Lifboa 

voyage. 
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yo/age^ althouigh it wA& afterWSird^ declared 
to be for Amftcrdam ^r Dunkirk. Th» 
ffaud indeed was fo palpable^ that there 
Wis no way thought of for overturning the 
evidence of the Mailer^ but by attempting^ 
iifter the examinations had been takeft ^ti 
the 19th of September^ ^77^^ ^^^ were 
publifhed and ieen^ to ofier Jtn affidavit and 
complaint of the Mafter Cantoto fo lato 
Us the 29 th of Decetnbert and after a focond 
claim had been given, November 11^ by 
Amlink for Macedo and Ribciro ; objecting 
to the interpretation of his depofition to 
thrte interrogatoriels only 1 not however de* 
hying the truth of all the reft of his depo* 
fition«> or that the whole of the interpre- 
tation was falfc ; nor charging the Com** 
miffioticrs^ or Interpreter^ or Adluary, with 
undue influence or corruption^ hor even 
the Interpreter with not underflanding the 
Portuguefc language ; and the Mafter prayed 
that he might be examined over again on 
the ftanding interrogatories. In this com-^ 
plaint the Portuguefe Mafter was not joined 
by his Mate^ or any one of his crew wlio 
were examined 5 nor did even La Cv>5i* 
^ufgue join with him ; but on the con- 
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trary, the Commiflioners reported to the 
Court, that' the evidence was regularly and 
carefully taken, and affidavits were made 
by the Interpreter and the Aduary. By 
thefe it appeared, that the depofition of the 
Maftcr was carefully and diftindly read 
over to him by an Interpreter in the pre- 
fence of the Commiffioners and A<9:uary, 
and as carefully explained to him before he 
figned it; that the Interpreter was, as it 
is always doncy fworn faithfully to interpret ; 
that he was a native of Spain, and perfectly 
well acquainted with the Portuguefe lan^ 
guage (which is a dialedt of the Spanifli j) 
that Caneoto declared he thought himfelf 
happy to have met with a perfon who un- 
derftood the Portuguefe language fo well, 
and ad:ually employed him in feveral little 
affairs of his own, after the depofitions 
were made ; that the depofition was read 
by him three times over to Caneoto before 
he figned it ; and that he heavily com- 
plained of the condudt of La Confourgue, 
as the caufe of all his misfortunes ; laftly, 
that the Interpreter, Mr. Harris, was a 
roan of charafter and reputation, and a 
clergyman of the Romilh church, and con- 

fequently 
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fequently a falfe interpretation of the de^ 
pofitions of foreigners of his own per-* 
fuafion, muft have been ruinous to his in- 
terefts and reputation. It waS alfo i*emark- 
able, that Caneoto's depofitions, owning 
the cargo to be French property, were ex- 
adlly fitted to the firft claim given in the 
caufe for the cargo generally, as privileged 
on board a Portuguefe fliip ; implying it 
th^TC^ioTQ prima facie to be French. 

The cafe of the Monte Chrifti fhips, 
which is a Spanifh port near the French 
one of St. Domingo, was urged, in which 
the ihips and cargoes were condemned upon 
appeals laft w^r, whenever it appeared in 
evidence that there was a French fuper- 
cargo on board. The whole therefore of 
this affair appearing a fraud pradtifed upoa 
the Portuguefe government, and intended 
to impofe upon the Britifh, and a manoeuvre 
of La Confourgue, otherwife Jean Auger, 
affifted by the French and Englirti Confuls 
at Fayal, the Judge condemned the ihip as 
a French fhip, and the cargo as French 
property; recommended it to the captor's 
generofity, to let the Mate Lopez, who had 
given a very fair and honeft evidence, have 

H h his 
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his cheft and propcr.ty ; and to Pcreira the 
Boatfwain, hrs adventure of a little wine, 
and a few fur fkins. The Mailer had been 
confined as a prifoner of war, under the 
idea of a perfon ferving on board a French 
fhip ; but bad been releafed by the favour 
of Government* 

The Judge remarked how neceflary it 
was become for the Court of Admiralty to 
look very ftriftly into the part taken by 
Britiih merchants, when even a Britifh 
Conful had difgraced himfelf fo much as 
to make a part of the machinery in this 
fraud : and that foreign Minifters would do 
well to be very cautious how they fuffcred 
themfelves to be teized and impofed upon 
by the falfc reprefentations of the low peo- 
ple, Mafters of veffcls, who refort to them, 
and who endeavour to make the moil re* 
fpedtable characters in the corps diplomatique 
inftruments of attempting to protedl frauds 
upon both governments. Memorials are 
prefented, Miniilers are drawn in to be 
agents; and inilead of the decifions of 
caufes in the regular courfe of juftice be- 
ing forwarded, as they otherwife would be, 
they become, by the interference of Am- 

bafladors 
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bafladors and Envoys, delayed, perplexed, 
and fubjedts of mutual complaints and 
diftruft between Courts the moft friendly 
difpofed to each other^ It was clear that 
Caneoto, the Portugi^efe Mafter, was tam- 
pered with by La Confourgue, after the 
depofitions were feen. 

There is reafon to believe that the Ma- 
ilers of many neutral veflels, when they get 
home, will be feverely punifhed by their 
own governments, for having made rcprc- 
fentations deceiving their Minifters at this 
Court, 

J'be Jean and Samuel, 

A Dutch fliip, bound from Nan tz to 
Oftend, with innocent goods of French 
fubjefts i the privateer who took and de- 
tained her, on no better pretence than that 
there was an erafure in the French pafs, 
was condemned in full cofts and damages, 
and reftitution decreed of fhip and cargo* 

7be Dame Catharine Db 

Wo R K E EM, 

A Dutch fhip, laden with tobacco from 
Bo^trdeaux to Dieppe; fhip and cargo re- 
Hi h a ilored. 
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ftored/ and the privateer condemned in all 
cofls and damages. 

The Judge obferved, that the duty of the 
captors was to produce the Mailer of the 
captured^ and others of the crew, agreeably 
to the articles of the King s inftrudtions, 
immediately on coming into port, to the 
Judge's Commiffioners, and to bring in all 
the fliip's papers at the fame time ; and that 
if any Matter of a foreign fhip is abfurd, 
and refufes to deliver up all his papers, or 
will not be examined, then the captors are 
at the fame time to make complaint of that 
fa6t to the Commiffioners, who are to re- 
port to the Judge, and a monition is to be 
prayed againft the neutral to compel the 
delivery of the papers, and his undergoing 
the examination preparatory to adjudication, 
agreeably to the common law of all Admi- 
ralty Courts in Europe; and fuch refufal 
being contumacioufly perfifted in, attach- 
ment and conimitpicnt to prifon will follow 
for a contempt, with a lofs of cofts and da- 
mages, in cafe fhips or cargpes Hiould be 
reftored to the owners, who muft look to 
their own Mafter for the lof3 of theij" esf 
pences, in that cafe. 

The 
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'the Postilion, 

A Lubeck fhip, was reftord to the 
Lubeckers and the cargo to M. Lienau, 
the owner, who, though a Frenchman, was 
domiciled at Hamburgh ; and it appearing 
by evidence, and by a certificate of the 
magiftrates on board thejhipy that the cargo 
was his fole property, though configned to 
his brothers in France, the cargo was alfb 
reftored, and the privateer condemned in 
cofts and damages. The ground of the de- 
cifion was, that a native of Hamburgh, 
refident in France, would have his property 
condemned by the law of nations as an 
adopted Frenchman, fro hdc vice ; and fo 
the King's declaration of reprifals exprefles 
it, that the fhips and goods of perfons in- 
habiting the territories of the French King 
ihall be fubjedt to reprifals ; and therefore 
the fame equity operates the other way, 
that a Frenchman, refident at Hamburgh, 
ihould be confidered as a Hamburgher, and 
have the advantage of protection, if he is 
the fole proprietor* 

JONGE 
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JONGE GeRTRUYDA, 

A Dutch naval ftore ftiip ; the Court re- 
ftored (hip with freight, and all rcafonable 
expences of the captor and claimant to be 
paid by his Majefty, and the cargo to be 
fold to his Majcfty for the benefit of the 
claimant, on a fair valuation, by merchants 
to be Qsuned on each iide« 

TAe Pruoentia, 
A Swediih ftore &ip, the fame decree^ 



Mondcy^ 
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Monday^ January ii, 1779. 

The Maria Magdalena, 

WAS a Swcdifli fhip^ taken by hii 
Majcfty's cutter the Kite, upon 
the 26th of Auguft, bound from the port 
of London to Nantz ; fhe was ladeh by fe- 
veral merchants of French houfes of emi*^ 
nence in London, and the cargo put on 
board between the 7th of July and the 21ft 
of Auguft; cleared and failed out of the 
river Thames on the 24th of Auguft, as 
iappeared upon the evidence of the Swedifh 
Mafter and Mate. Separate claims were 
given, and one of the claimants very ho* 
neftly in his affidavit confeiTed, that if the 
goods got fafe to Nantz they were to be 
French property, but if taken upon the 
high feas, then they were to be British pro* 
perty. This fhews the artful mannfer in 
which merchants cover their trade with the 
enemy, and the neeeffity of parties being 
required to prove a continued and compleat 
property for their own account and rifque, 
at the time of their hding, at the time of 
iheir being taken, and at the time of their 

unlading 
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Unlading at the place of their final deftiiia- 
tion. . One of the. claimants had made an 
affidavit, that his goods were fhipped the 
beginning of Auguft ; but being deceived, 
as his counfel faid, by his broker, he now 
made another affidavit, that they were 
fhipped in July, on a day before his Ma- 
jelly's declaration of reprifals, which was 
on the 29th of July. They all of them 
fwore roundly, that their refpedive cargoes 
were fhipped for Oftend, and it appeared 
by the evidence of the Mafler, that the fhip 
was never intended for, nor did it touch at 
Oftend; that he flung overboard all his 
Engliih Cuftom-houfe papers the moment 
he got out of the river. All the bills of 
lading were made out in the French lan- 
guage, and as of goods fhipped at Oftend in 
foreign names of Arnoldus Hoys, and 
others. The counfel for the claimants 
urged, that the prefent ftate of hoftilities 
was not fuch a ftate of war as to make Bri- 
tifti fubjefts liable to confifcation, or any 
other legal inconvenience, for holding cor- 
refpondence with France ; that nothing but 
a declaration of war could reftrain the fub- 
jeft ; but a declaration of reprifals went no 

farther 
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farther than to ctmfiibrte tker goods of cno* 
mies, ^ffid of others rcfidmg wrtfein tfccrr 
tcmterfw, imcfer tfeeir prott&ion smrd go- 
▼crnmenf, zni not thofe of Britifli fulrjofty; 
if there w» meant to hstfe been a prohibr- 
tfon of tfert kind, it ooght to have been 
cxprcfied, to hare put British merchants 
npott tbetr *guarrf ; tha* it WM wett known 
in the commerci-af worW, that hj the laws 
of France Brrtifli mannfadirres^ cannot be 
im'poftect dfreftty rata France without an 
cxtraorrfinary duty, which dutjr is avoided 
by carrying them to Oitenrf, and from Of- 
ten d to French ports; that this trade, by 
connirance, is greatly for the advantage of 
England, and as fuch ta be tolerated, being 
like to the profits acquired by infuring the 
goods of the enemy, and the balance in fa- 
vour of this kingdom. That it appears by 
Rymer's Fcedera in the time of Edward the 
third, that commerce was allowed between 
Bnglifh and French fubje6fcs, ahhough the 
two kingdoms' were in a ftate of war ; and 
that no prohibition can legally take place 
tifl there is a declaration of war, which, 
like that in 1752, forbids the fubjcd: to 
hold any kind of corrcfpondencc i that the 

I X packets 
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packets to this moment fail between Dover 
and Calais ; that it is not even clear that 
the French Minifter, or his reprefentative, 
have quitted this country ; and an order of 
Council for reprifals is not equal to a de- 
claration of war in many refpefts, other- 
wife why does this Court decree that naval 
ftores, laden on board neutral vefTels, before 
the time limited by his Majefty's notifica- 
tion, and deftincd for his enemies, fhould 
be fold to his Majefty for the benefit of the 
proprietors ? To this it was anfwered, that 
the fadt was clear on the part of the captors, 
that the (hip had failed a month after, in 
defiance of the King's declaration of re- 
prifals, from the port of London to the 
port of an enemy. If fuch a trade was 
thought ufeful, upon a reprefentation to 
his Majefty's Government, paflports and 
letters of fafe condudl (hould be applied 
for, and licences obtained. The Mafter 
depofing that the bills of lading were all 
colourable and falfe,. is a fufficient ground 
for condemnation. , The prefent ftate of 
hoftilities is. a ftate of war, defaSio^ to all 
Intents and purpoifes ^ and the parties claim- 
ing fufFered the veflel to fail a month after 

the 
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the Kin-g^s declaration, with their eyes operi 
to all the confequences of fuch an adl. In 
the cafe of the Stadt JBeii^gen, in 1758, in 
the Rengender Jacoh^^ and; th^ Notre Dame 
de Grace, where Britifli fubjedfcis xrlairaed 
goods on board neutral ihips deftirted for 
the ports of the enemy, the goods wer6 
condemned, upon this principle; that no 
claims can be adnaitted to contradift the 
ihips papers, and that Englifh merchants 
fliall not configri falfely ; that the trilth of 
the matter feems to be, that the prefent 
claimants are fhippers and infurers for the 
French, but not ultimately and truly the 
owners : if they arc th6 owners, fuch a 
trade is illegail. 

The Judge delivered his opinion as fol- 
lows : The fad: is, that merchants in Eng- 
land have cleared out a veflel in the river 
Thames falfely, and have furni(hed her 
with falfe bills of lading ; and the Englifh 
clearances have been deftroyed. They have 
fworn mod equivocally in their affidavits, 
that the goods were fhipped for Oftend ; 
whereas they were (hipped in reality for 
Nantz, in France, the capital port for the 
rebel American trade. The feveral parcels 

li z of 



of goods were put on l>oar4 at disfStKO^ 
times, fome before, dod others entkelj 
after his Maj eily'^s declacatton*Qf general C6« 
prif^^f oji the iU9th of july^ agaiAft Frtnce* 
They could not but Juiow al£d, beii^ French 
hou&Sj of the King of FraDce dedkrii^ w 
/^riss/, on the <oth-of Jul^^ that he wu 
engaged in aSual hafiUitiu with E^^ImwI* 
This point has akeady heea decided h^p 
fhe Admiralty Counts of both ktttgdoms» 
Where is the difFeFenoe, whether a "war is 
proclaimed by jl Herald at the IkayA Ex* 
phange^ with his ttrarnpets^ ^cnd ^on 4he Poitt 
Neuf at Baris^ and hy r^eadi^g and alffiuDg 
a printed paper oa public buildings j or 
whether war is announced by Toyal fisip$» 
and whole fleets^ 4t the ix»>ftths of cannon ? 
The relative lUte of iubjefte as to foreign 
jisttions is that of (heir Prince. It is 4 
piifdemeanor of a very high nature to <jexrf 
on commerce with the enemies of the 
Crown and kingdoin« Con&fcation here i^ 
one of the civil coniequences of fuch % 
conduiS:. Metaphyseal refinements about 
beUumjuJium^ perfeBum, iegitim%tmy are ridi* 
culous. If karned authorities are to be 
guo^ed^ Bynherihgek |)as a ^h^le <;fhapteB 

to 
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(a pttM^Qp from the liiftory v( Europe, that 
fi lavdul atid perfed ftate of war may ckiA 
Without proclaoifttiOA. fiat it iis faid (hat 
ihisoovei^ed t:fa4e k poLi'tkally ufefal for 
England uid its mtn^fa^t wes ; and the 
balance <«£ fairourable as ifirudi&g, I do not 
&C here to judge of political iyftems, or 
cofiimcrcifd onee^ u|K>n the (ubged): t)f the 
gtreater or k^ tiegrees of poiSible proiit and 
)afs to the cosmn^unky. It is faad thst the 
returns i/vill be tntde in French goods ^ that 
isy they vdU be fmiiggled iisto England? 
but at all events^ between the trade of £ng« 
land and Erancej^ ia the tsommutation of 
ixaninoditics^ the balance is known to be 
jgreatiy againd Engkmd* In regard to ia^ 
faring (rad I do not wonder at this :argtii« 
meal coining from inSorers) I haye a cleanr 
i^pinion, that as die indiirkig of his Ms^efty'« 
Ufe is not to he pern^itted, because it ma;r 
be a temptation to ibmc one to take it 
away ; &> infuring againft the «acms a£ the 
^ritKh nation k an dindiaccment papetnaliy 
to betray them j it is nn aidin^^ abetting^ 
aad comforting of the King'is enemies, a 
difcovery of the national councils> and a 
f rolon^in^ df i^ vm^ to lihe oppr^ifiiony 

taxation^ 
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taxation, and ruin of millions of fubjeds ; 
and inftead of a great balance of profit iii 
favour of the whole community, it is a lefs 
balance turned into the narrow channel of 
the pockets of a few private men, who 
often, without property, prey and grow 
great upon the public vitals. There feems 
little or no doubt but the claimants are 
infurersj not the ultimate owners, at all 
events ; and the affidavit of one of the 
claimants clearly fhows how the bargains 
are made between the fhipper here by 
commiffion, and the confignee in France, 
as to the rifque on the fea, and on the 
land. How any man can fwear (and Qne 
cnfy has ventured to fwear fo, befides the 
variations of his dates) ^* that the goods, 
if they had been landed in France, would 
have continued his property," is aftonifh- 
ing : for it is clear that if they were Englifh 
property, and had arrived in France, they 
would have been condemned ; if they were 
to be free, they muft be French. So that 
the fadt either way flares tKe affidavit in the 
face. And thefe are merchants! Not in- 
deed true Englifhmen ; for better would it 
be for England, that Englifhmen to French^ 

men 
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tneft fllould fet foot to foot, than thus to 
protraft a war with all the fubtilities of 
mercantile negociation and every refine- 
ment. What is;this but cauppnantes helium ? 
carrying on war by r-etail? I own I am fhocked 
when I fee the names of the claimants, and 
obferve by the affidayits how little attention 
is paid to truth, and to the bond of all 
duties, public and private, the folemnity of 
an oath. Is the faith of 'a broker, and his 
report to his principals, or even his oath 
at a Cuftom-houfe, to heal over the con-- 
fcience of his employer ? But thefe are 
merchants ! 

Remitters, agents by commifllon, in- 
surers of all things certain and uncertain, 
and the greateft enemies of this country 
and happy conftitution, are found too often 
blended together in the general clafs of 
the denomination of .merchants, affumed 
by men who are either born, or are dwel- 
ling, and growing rich under the laws, 
liberties, and protection of Great-Britain, 
without affedtion or attachment to it. 

The true merchant, importer and ex- 
porter, ; for his own account and riik, is a 
great charafter, and to be revered by all 

mankind^ 
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JftainrkirtcJ, whofe neccflitics afe (upptki fejl 
him, and the horrors even of war dimU 
nifhcd. Soch there ftill are, and who are 
men of the grcateft probity, and worthy 
of the confidence of Sovereigns, and of 
nations. I feel the otmoft pain in this 
canlck I have a peribnat refpedt for fom€ 
of the i^mes I fee in the claims and afB-^ 
davit* annexed, and am willing to be per-* 
fiMided, that in the immenfe harry of otbef 
hufineft, or by the difiipation of the pka^ 
fares of the times> they have been led into 
a moft dangerous ertor» in imagining that 
affidavits are nothing but forms, to be left 
to be fettled by an attorney, a proctor, a 
clerk In office, or a counting^houfe ; they 
are made with levity, and fwopn to with 
ralhnefs. If fuch affidavits had appeared 
in any other Court in this kingdom, th^ 
claimants would have been too fcnfible of 
the confequences of falfifications. Warned 
of their miftake and inattention here, they 
ought to be thankful for what is now faid^ 
to put them upon their guard from /hewing 
too much Beal for their correfpondents in 
an cnemf$ country hereafter^ The goods 
muil be condemned, and the freight and 

cofls 
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tofts on all fides paid by the clalmantSi 
No ccJiitradt dppears with the neutral car- 
rier; they beft know what it was, and for 
whom it was midfe. It is very reafonable 
that the matter fhould pay the man. 

The prodtor for the claimants protefted 
of a grievance and appealing ; but the ap- 
peal has been fince withdrawn; 
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JTi^urfday^ January 21, 17794 

Tthe Kronta AncharbTj 

AS WE DISH fhip, bound from Bour- 
deaux to Carlfcbron in Sweden, 
taken by a private fbip of war the Rcfo- 
lution. Lading tobacco, fugar, coffee, rice^, 
prunes, wine, indigo, vinegar, almonds, 
oil, filk. Out of fifteen bills of lading one 
only exprefTed to be for the account and 
rilkf of Swedes. The Court reftored the 
ihip and Matter's adventure, with freight 
and all expences to be charged equally upon 
the cargo, upon an average ; and condemned 
the tobacco, fugar and coffee, which ap- 
peared to be the produce of the French 
colonies, and to have acquittances for the 
account of French fubje<3:s, and alfo the 
prunes, as French property; and direfted 
the reft of the property, not being verified 
by the Mafter's evidence and fhip's papers, < 
to be proved within a limited time. 

Le Theodore, 
A French (hip, bound from St. Do-? 
mingo to Nantz. The fhip was con- 
demned. 
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danncd, together with the general cargo, 
as French property, upon a former Court - 
day, referving the queftion concerning the 
claims of two paffengers on board the {hip. 
Thefe claims were given by Ifrael Mofes, a 
Jew, who aflcrted himfelf to be a native of 
Prague in Bohemia, a fubjed of the Em- 
peror of Germany ; and Jofeph Molo, dno- 
ther Jew, who afferted himfelf to be a 
native of Milan, a fubjedl of the Grand 
Duke of Tufcany, for feveral fums of mo- 
ney, jewels, trinkets, and cloaths, their 
property. Affidavits were annexed to their 
claims, tending to fliew ill-behaviour in the 
owners of the privateer. After the Cap- 
tain of the privateer had told them that 
they were at liberty to take their boxes and 
bags, the owners, and the brother of the 
Captain, infiiled upon examining the con- 
tents, and did accordingly take each of them 
feparately into a room, after they were 
landed, and opened the drawers, ftripped 
them naked, to fee if they had any con- 
cealed jewels about them, and changed their 
cloaths, by giving them others out of the 
bag. But there was no charge of any other 
ili-treatment ^ and it feemed that the Cap^ 

K k a tain, 
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tain of the privateer had no idea of the 
value which has fincc appeared, according 
to the defcription of the particulars given 
in by the Jews, in their claims, to be very 
great. It appeared that the owners hav- 
ing, as it is moil likely, got fome informa^- 
tion of the contents, ufed the following 
ftratagem : they invited tl^e Jews to dine 
with them at a public houfe, and after 
dinner fome perfons in company defired the 
Jews to (hew them fome artificial ferpents, 
which they did 5 by which means a dif^ 
covcry was made. 

It appeared, by their own affidavits, that 
Molo, two years before, went to St. Do- 
mingo to refide as a merchant, and that 
Jfrael Mofes had been eighteen months 
there on the fame account j nor did they 
fet forth, that their wives and families were 
^3fed in any part of Europe. And further 
it appeared, by the certificate of the French 
Governor, and regifler on board the fhip, 
fhat they were defcribed as inhabitants of 
the French Cape. There was not the leafl 
4oubt of their identity/ The Judge re- 
jefted the claims on this ground, that if 
glaims were to be a4mitted, there 
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would be no end of concealments, and of 
covering the property of enemies. That the 
colonies of the feveral maritime powers of 
Europe are full of renegadoes of all nations ; 
that at a time when men run to and fro' 
upon the earth, as in the language of the 
book, [many perfons feem to be without 
any country ; and therefore the nationality 
of a charadler of a perfon taken in war, 
is with more peculiar propriety determined 
by the locality in the age we live in„ This 
was at all times the dodtrine of the law of 
nations. An Englifliman, refident in the 
French colonies as a merchant, and going, 
as thefe Jews were, to a French port, and 
in a French fhip, would have been equally 
liable to have his property on board con- 
demned. Jews have as much right to pub- 
lic juftice as other men, and in no country 
do they enjoy the benefits of the civil rights 
of humanity more amply than in Great- 
Britain; but they cannot expert to have a* 
privilege greater than that which a Britifh 
fubjedt would be allowed to claim. 

The principle of the law of nations ' is, 
that where the protection and power are, 
ther? i§ the fubjedtiont If thefe perfons 

had 
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had abfolatclf derelided all inhabitancy in 
the colonies and territories of the King of 
France, and it had appeared that there was 
neither an intention, nor a poffibility of 
their returning thither again, the analog/ 
of the cafe of the exiled AnGiericans might 
have been iet up as better argument in 
their favour, although even that cafe would 
not be exadly parallel. That the fuppofed 
caie, urged by the counfel for the claimants, 
of a French merchant on board a neutral 
ihip coming from the Eafl-Indies, with a 
bag of diamonds in his perfonal cudody, is 
by no means a good argument, no not even 
on bpard a Dutch fhip. For even Dutch 
fliips cannot protcft the property of enemies 
beyond the limited line of commerce in 
Europe. Admit the piinciple of itinerant 
Jews being privileged to carry free what 
they may fwear to be their property about 
their perfons, what will hinder but that a 
Jew (hould tranfport in a pack at his back, 
a million in diamonds, the property of the 
enemy ? If this were admitted, the whole 
trade of any maritime powers at war in 
America and the Eaft- Indies might fall 

i»to 
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into the hands af Jews^ and pais fafe through 
that channeL 

The determination in the cafe of the 
William and Grac£> by a late moil 
refpedtabk authority in this place, is frefh 
in manory. A Jew pretended to hare gone 
from Holland to the rebel colonies to coU 
left bis dehts, and to have invefted them 
in the parchafe of the ibip and cargo, but 
the Court rejected the claim*. The preJ(eia»t 
claimants, at the time of their taking, were 
fo far from; having quitted the pr6te£tioa 
of the French government, that they were 
taken aiSiually under its prole&ion, being 
as much fubjed: to the French laws, by 
being found on board a fhip of France,, 
and defined to a port in France, as if they 
had been taken priibners of war in an 
V attack made by Britiih forces upon the 
.§ place of their a<ftaal habitation at St« Do-^ 
mingo. On the other hand^ the previous 
queftion, of their having no right to entey 
a claim, flarced by the captors, on the 
ground of their being French inhabitants, 
and fo not having by law a ferfona JtaTidi in 
juScio^ was no jufl obj^dtion, becauie it ia 
one thing to admit a clainai to be read and 

argued. 
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irgticd, and another thing to pronounce iri 
favour of the right aflerted. In » Court of 
Admiralty, Jews, Turks, Infidels, and He- 
retics, are to havejuftice. His moft Chrif^ 
tian Majefty has been heard already with 
all poflible attention and refped, when the 
fame objeftion was ftarted and over-ruled. 
In regard to the conduft of the captors^ 
there is not the leaft charge of any cruelty 
inflidled upon the perfons of the claimants ; 
they thought indeed that the laced and 
embroidered cloaths were rather unneceflary, 
and gave them others, which all together 
muft have been no very fliabby coUediioni 
otherwife they would riot have tranfported 
it fo far. No pilfering has been charged 
or proved : one of the Jews fays, that a pin, 
in which was a broken diamond, was given 
to the maid of the inn ; but he does not fay A 

whether it was given by himfelf, or by the 
captors, or for what. It is the firft time 
a broken diamond was ever heard of. A 
diamond cannot be broke, any more than 
it can be fufed or melted. By this one may 
judge of the real value of the trinkets rated 
at fo great an amount by the Jew in his 
^davit, and what fort of diamonds his box 

contained* 
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Gontaiiied. So far from ill-ufing the Jews, 
they themfelves prove that the captors 
treated them handfomely, walked friendly 
with them about the town of Jerfey, and 
gave them a good dinner. If any torture 
or cruelty, or any violent ad upon their 
perfons had been charged and proved, this 
Court would have redrefled the injury. 
The confequence to the captors would have 
been th^ forfeiture of their commiflion and 
fecurity, and the reftitution of the goods 
claimed ; but nothing of that kind appears, 
either from the affidavit of the parties them- 
felves, or from any evidence of the French 
Captain, officers, crew, or any of the paf- 
fengers. One alone, Monf. Porteau, fays, 
that, in company with one of the Jews, 
he looked in at a window, and faw them 
fearching the other Jew; and that they 
threatened them, and bid them keep at a 
diftance till the fearch was over : he alfo 
fwore, that they had paid the French Cap- 
tain for their paflage, and that the Captain 
had given them a receipt; therefore, as it 
is natural to fuppofe that the receipt muft 
have been for the paflage of their goods, if 
they had any thing confiderable, as well 

Li as 
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as for their perfons, the claimants not pra- 
ducing fuch receipt, it has raifed a very high 
prefumption that the jewels and fine clothesf 
in reality belonged to other French perfons 
on board, efpecially as there was a lady, 
with her children and fervants, and feveral 
military officers in the (hip. It alfo feems 
very abfurd to fay that fuch clothes and 
ornaments, jewels and trinkets, were going, 
in the way of trade, to France ; b^caufe it 
is as unnatural to bring from the French 
American colonies, bijoux, &c. to Europe, 
particularly to France back again, as it 
would be to carry logs to the wood. There 
is little doubt, therefore, upon the whole, 
that thcfe fort of things belonged to fome 
French family or perfons ; but whether 
they did or did not, and were the property 
of the Jew claimants, who were to be con- 
fidered as Frenchmen, •/^rc? bac vice, the 
goods claimed muft be condemned. The 
Court could not help calling to mind the 
hard cafe of Admiral Young, then a Cap- 
tain in a former war, when, after a cargo 
had been condemned on board an Italian 
fhip, and the value diftributed by Captain 
Young among his officers and feamen, an 

appeal 
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appeal to the King and Council being en- 
tered on the part of Turkifli fubjefts, as 
they called themfelves, and reprefentations 
made by the Ottoman Porte, threatening to 
feize the goods of the Englifh Turky com- 
pany, the fentence of condemnation of the 
Court of Admiralty was reverfed, and Cap- 
tain Young obliged to refund the value to 
a very great amount, and all the expences, 
out of his ov^n property; all wrhich has 
fince been difcovered to have been an 
impofition upon the Britifli Government at 
that time, and that the real owners were 
French merchants, well known at Leg- 
horn, and the manoeuvre fet on foot at 
Conftantinople by the intrigues of the 
French Ambaflador. 

Concordia Sophia, 

A Hamburgher (hip, from Hamburgh 
to Bourdeaux, laden with copper iheets 
and other goods. Court reftored the fhip 
to the Hamburghers the owners, with 
freight and all expences charged on the 
cargo. The copper flieets fit for iheathing, 
to be fold to his Majefty, on a fair valua- 
tiqn, for the benefit of thofe who fhould 

L 1 z appear 
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appear to have a right ; and diredted tha^ 
the claimants of the cargo, not being ve- 
rified by the evidence of the Mafter and 
fhip's papers, fliould enter into farther proof 
of their property. 



/ 
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Saturday^ January 23, 1779. 

^be JuFFRow Gerard A, 

A DUTCH fliip, bound from Rotter- 
dam to Havre de Grace, cargo to- 
bacco, bundles of iron, lead, and bale 
goods, taken by the private fhip of war 
the Jofeph. The captor attempted to prove, 
in mitigation of cofts and damages, that 
the Mafter refufed to produce his pafTport. 
The Court obferved, that although neutral 
Mafters are very apt to be guilty of obfti- 
nacy and abfurdity, to the prejudice of 
their owners, yet in this cafe StofFels, the 
Mafter, was not in fault, for he had depo- 
fed upon oath, that he had produced all 
his fhip's papers to the prize-maftcr, who 
took only the bills of lading, and returned 
the reft. It appeared that the fhip was 
taken on the loth of September, 1778 ; and 
that the captor never produced the Mafter 
to be examined by the Commiffianers till 
the 25th of November ; and he fwore that 
he ofi^ered his papers, not before delivered 
up, to the privateer's people, at the houfe 
in Dover where they were i that they 
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would not take any of them ; the dthy 
therefore appeared clearly from the date of 
the monition and examinations to have been 
occaiioned by the captors. It is as much 
the duty and intereft of every party who 
ftops a neutral (hip, to demand a fight of a 
pafTporty as it is the duty and intereft of 
a neutral to produce it w^henfocver and 
wherefoever duly required. A party com- 
miffioned, and cruizing againft an enemy, 
is like a centinel ; he has a right, and 
ought to put the queftion, ^/ va la ? or, 
** Who goes there ?" The party who does 
not properly anfwer to a centinel, may 
juftly be flopped, detained at the guard- 
houfe, or carried to head-quarters. The 
condud: of the Dutch Captain appearing 
perfedtly fair, the Judge reftored the fhip 
and cargo, and condemned the captor in 
full cofts and damages. 

T'&e Drie Gebhoeders, 

Bound from Hamburgh to Rouen in 
France, taken by the private fhip of war 
the Two Brothers, laden with pitch, tar, 
lead, wool, feathers, copper, and other 
merchandize. Among the fhip's papers 

were 
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were only two bills of lading, which men- 
tioned for whofe account and rifque the 
goods were; thefe were bales of wool for 
the account and rifque of Mr. Grettel, and 
there was a certificate of the magiftrates of 
Hamburgh j^//W on boards that Grettel had 
made an atteftation, in a due manner, be- 
fore them, of their being his property ; but 
the atteftation itfelf was not on board ; the 
M after did not verify upon oath the pro- 
perty of any of the goods on board, and 
only referred to the bills of lading. The 
Court therefore decreed, that the fhip fhould 
be reftored, with freight and expences, to 
the Maftcr, as claimed by him, for him- 
felf as part owner, and for others inha- 
bitants of Hamburgh, and of Altena in 
Denmark ; direfted the pitch and tar, and 
copper fit for fheathing, to be fold to his 
Majefty's Commiffioners of the Navy, for 
the ufe of thofe who fhould be in titled : 
directed further proof to be made of the 
property of the feveral goods not yet re- 
ftored, chargeable with the freight and ex- 
pences on all fides for defedt of verifi- 
cation. 
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I'be JoNGE JuFFERS, Reetfma, 

A Dutch fhip, decreed to be reftored 
upon the 23d of November laft, when- 
ioevcr a legal claim fhould be given for the 
fame ; and that the cargo, confifting of na- 
val ftores, fhould be fold to the Commif- 
fioners of his Majefty's Navy, they under* 
taking to pay the true value thereof, and all 
incidental charges, to the parties who 
fhould appear to have right, A claim be- 
ing now given in, the fhip was reflored, 
and the decree affirmed accordingly. The 
Court obferving upon the indulgence of the 
Britifh Government towards the Dutch 
fubjed:s, notwithflanding the delay and 
long dereliction on their part, by which 
the demurrage was confiderably encreafed^ 
and would be accordingly confidered; for 
that by incidental expences mufl be under- 
flood all reafonable expences incurred, and 
would make a part of the award of the va- 
luation and charges to be allowed, by mer- 
chants named on each fide. 
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Ithurfdayj January a 8, 1779. 

JtJNGFRE Maria, 

A DANISH (hip, bound from Bar- 
cdbna in Spain to Honfieur in 
France, with a cargo of brandy and allum» 
taken by the private (hip of war the Wafp, 
wpon the 27th of Oaobcr. The Mailer 
claimed the (hip as Danifli property, and 
the cargo as free on board a Dani(h (hip. 
Several claims were given by Mr. Zinck, 
the Dani(h Vice-Conful at Liverpool, for 
the cargo, as the property of Manuel Car- 
denas NarcifTo Bas, Valentine Reira and 
Co, Grafiet Morera and Co. of Barcelona, 
fiibjedtsof the King of Spainv This (hip 
was a general carrier (hip, upon freight. 
The Mafter, Chriftian Degan, being quef- 
tioned upon the ufual interrogatory con^ 
cerning the property of the cargo, referred 
to his bills of lading ; but declared that he 
believed that the perfons at Honfleur, (the 
French con(ignees) who were to receive 
the cargo, were the real and true owners 
of the feveral parcels of the cargo con(igned 
to them^ but could not fay who ia partixxi^ 
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lar of them were to run the rifcjue j and 
gave for a reafon of his belief, that the 
French confignees were to pay him his 
freight. Axtel, the fhip's carpenter, de- 
clared his belief that the brandy was fold 
by the Spaniards for the rifque of the French 
at Honfleur. Another of the Danifh fea- 
men fwore, that he believed^ but could not 
pofitively fwear, that the cargo was French 
property. By two charter-parties on board 
it appeared, that the French were freighters, 
and were refponfible to the Mafter for the 
freight. The fhip had no Danifh pafs, as 
required by treaty, but only a Mediterranean 
pafs, and there were twenty-five bills of 
lading, not one of them expreffing upon 
whofe account and rifque the cargo was 
laden. The fhip was taken the 3d of Sep- 
tember, 1778, and the witnefles were exa- 
mined the 1 6th and 17th of September 
following. After the evidence was pub- 
liflicd, Zinck, who had already given in 
two claims with affidavits annexed, now 
appeared again ; and fo late as the 9th of 
December, that is near three months after 
the examinations were known, gave in a 
third claim, and accompanied it with aa 

affidavit 



8 



[ ^75 ] 

affidavit containing very new and extraor- 
dinary matter, fetting forth that he was 
prefent at the examination of the Mafter, 
Degan, before the Commiffioners of the 
Judge at Liverpool ; that he thought it wa 
on the 1 6th of Septeniber ; and that De- 
gan, inftead of faying as it was taken down 
in his depofition as above recited, had an- 
fwered that he did not know whether the 
property of the cargo was French or Spa- 
nifh ; that he, Zinck, interfered, and ex- 
prefled his wonder to the Commiffioners 
that they would teaze the man with fo 
many queftions of what the man knew no- 
thing about. On which the Commiffion- 
ers ordered Zinck to withdraw. 

In anfwer to this affidavit of Zinck, the 
Commiffioners returned affidavits to the 
Court, fetting forth that Zinck was not 
prefent on the i6th, when * Degan was 
examined to that part of his depofition 
which Zinck objcded to ; but was prefent 
on the 17th, when he was examined to 
other parts ; and that Zinck was fo far 
from objefting then, that Degan, being 
fcrupulous about figning his depofition, he' 
did not do it till Kenyon, one of the own- 
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crs of the privateer, brought Zindk int« 
the room to inform Degan^ that it was pro^ 
per he (hould %n his own depogtioo* :aa4 
then hefigned it, Zinck faying that he would 
fign it himfelf. Mr. Eggers, a Dane, and 
fworn Interpreter, declared in his affidavit 
that he put all ihe queilions to Degan iq 
the Danifh language i that he heard Zinck 
talk with the Dafii(h Captain, Degan, i^ 
Danifli, during the time of part of his 
examination, and told him that he was to 
fign nothing but in his prefence, and inti-* 
midated the witnefs by bidding him take 
care left he £bould g^ct himfelf into a fcrape^ 
E^^crs informed the Conomiflioners of this 
converfation^ and they rebuked Zinck for 
his improper behaviour. Two affidavits, 
dated the 23d of January, were offered, 
made by the DaniQi Captain, Degan, and 
}iis brother, to falfify their own depofitions, 
The captors brought in an affidavit of M» 
Frcdefic Axholm, an officer of the Dauiih 
juavy, who was learning navigation on board 
this ihip, who was at Barcelona at the tim^ 
pf her lading there-^ and in her at the tiaie 
pf her being taken j he fwore that in con- 
Yfrfatjon with the Spaniards^ ^thc Uden) 
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tii$y directed the Mailer to arpid the En« 
glifli cruizers^ Another afHdavit was alio 
offered by the captors, made by Kenyon^ 
one of the owners of the privateer, coa- 
firming the fa<jt alledged in the affidavit of 
the Comraifnoners, that Zinck was fetched 
by him into the room; and that Zinck 
perufed the depofition of Degan, &c. 

The Judge decreed, that the ihip, being 
clearly Danifti property, fliould be reftored 
to the Matter with freight, and his tx^ 
pcnces ; and, with rcfpedt to the reft, ob* 
icrved, that all fides were wrong ; that the 
jiffidavit of Axholmwas inadmiffible; for 
if the captors meant to have had any ad^ 
vantage from his evidence, they ihould 
have produced him regularly at the firft, to 
be examined on the ufual ftanding interro^ 
gatories, at the fame time with the Danifh 
Captain and the reft; that Kenyon's evi- 
dence alfo, as an owner of the privateer, 
was inadmiilible ; and the Commifiioners 
were very highly to be cenfured for taking 
the affidavit of Axholm, in a manner con- 
trary to the rules of the Court, and th^ 
King's inftrui9:ions ; that the evidence of 
||ie Notary Public, and of Eggers the 
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fworn Danlih Interpreter, and the report of 
the Commiflioners, upon oath, againft 
whom there was not the leaft impeachment 
of probity, weighed down all Zinck had 
affirmed on oath. The character of Con- 
fuls is moft refpe£table ; they are public 
perfbns, and a fort of Minifters fent by one 
nation, approved and accepted by another, 
but without the privileges attached to Mi- 
nifters with credentials : they have a kind 
of judicial authority among the merchants, 
and mafters and crews of veflels of their 
own nation, fubmitting themfelves to them 
by con fent, or by the commercial laws of 
their own country, in mercantile matters 
of difpute and regulations; and they have 
what is called their Chancery, that is an 
office of regiftery and record, and their 
certificates are authentic in Jbro domejiico^ 
But Mn Zinck has evidently defcended 
from the rcfpedability of his character as 
Vice-Conful, if he is one* It appears 
clearly that he prompted and intimi-* 
dated a witnefs, and interfered in a very 
improper manner, before Commiffioners 
who reprefent this Court, His zeal and 

fedulity however obtained him afterwards 
the agency in all the daim3 j but it was 

only 
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9n\v till the laft claim that he found it ne'^ 
ceflary to make the affidavit to faliify the 
Matter's depofition. Confuls arc not very 
cafily admitted by Govermnent, and arc 
men often objectionable and difagreeable to 
the refident Minifters of their own country 
here, whom they frequently interfere with, 
and as often cmbarrafs. Vice-Confuls arc 
ftill lefs acceptable. Mr. Zinck's authority 
as Vice-Conful, admitted and confirmed by 
this Government, does not appear ; he is not 
the only Vice-Conful in the out-ports who 
has embroiled matters. Agencies are very fine 
things ; but it muft be obferved, that there 
is a Conful, agent in caufes of a neighbour- 
ing kingdom to Denmark, whofe attention^ 
prudence, and moderation, do him the 
higheft credit. In this matter the Court 
will look chiefly into the report of its own 
Commiffioners. No objedtion whatfoevcr 
is taken by Zinck to the evidence of the 
Danifh carpenter Axtel, nor to Eggers, to 
afFedl his knowledge of the language, or his 
character ; or that any undue influence was 
ufed to him, or the Notary, or Commif- 
fioners. The Commiffioners admit, that 
the Danifh Captain did not fwear pofitively 
to the property being French^ and tht/oun-' 
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dathn of the Maftcr's opinion appears fr'ottt 
his dcpofition, that he believed the cargo ta 
be French property, becaufe the French 
confignees were to pay him his freight. 
Now the Matter's opinion is not his know* 
ledge 5 and he might reafon wrong, and draw 
fitlfc confequences and conclufions from 
true premiiles. It is natural enough for a 
^fter of a common carrier fhip to reafon 
no farther than the queftion, ^* Who is to 
pay me ? The laft man you fee and have 
to do with, is the anfwcr. The laders 
you may never fee any more, (and to them 
you do not recur,) but where you deliver 
the goods, there the receivers (hall pay j 
but upon whofe real account they ihall 
pay, is not clear to you, nor is it any mat- 
ter to you. The Matter's deduftion there- 
fore is not certain ; but a plain honeft man 
might eaiily make it. The reafon given in 
the depofition,* and the report of the Com- 
miflioners, reduce the depofition of the 
Matter to this, that he does not abfolutely 
know, and that he cannot verify the pro- 
perty one way or other farther than his 
judgment goes. The fubfequent affidavit 
of Uie Matter, and of his brother, to faliify 

their 



tlieif written evidence, which was read over 
to them, and explained by a fworn Danifh 
Interpreter, is inadmiffible. When the 
Mafter gave in his claim, under the notion 
of Danifh fhips being privileged carriers, 
he depofed rather boldly to French proper- 
ty j but after the event of a judgment in fe- 
veral cafes againft the privilege, he and the 
Dani(h Agent took the alarm. The Danilh 
officer's affidavit, if it had been admiffible, 
amounts to nothing but hear- fay, that the 
Spaniards at Barcelona advifed the Mafter 
to keep ckar of the Engliih cruizers. This 
was but hear- fay ; the talkers might be 
Spaniards, concerned or not concerned in 
the lading or cargo, or mere converfation of 
any body 5 and it was natural, when a war 
was expedled. The cruizers of all mari- 
time nations in hoftility are to be avoided 
by a prudent Mafter of a neutral common 
carrier fhip. Befides all this, the cargo 
for which the bills of lading are defedlive, 
was put on board fo early as the 1 1 th of 
July 5 the (hip failed from Barcelona on the 
a3d, and on the 4th of Auguft fhe touched 
At Gibraltar ; fo the laders could have no 
knowledge or fufpicion of hoftilities dc- 
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clared by cither France or England. For 
thefe reafons the Spanifh claimants are to 
be indulged with a permiffion to go into 
farther proof of their property. The fei- 
zure is juftified under the defedlive bills of 
lading, and the Spanifh property not being 
verified, but doubted by the Mafler, and 
the refl of the witnefTes on board the 
fhip. The neutral however mufl be taken 
care of; and therefore that he may have a 
fure fund to rely upon, his freight and ex- 
pences mufl be a charge on the whole cargo 
in this, as in other like cafes, when there 
are defeftive bills of lading and documents^ 
and the Mafler cannot or will not fwear to 
the property being neutral, at the time of 
lading, taking, or delivery. It is to be 
wifhed, that this charging expences on the 
cargo fhould be well underflood by the 
neutral agents prefent, for it is frequently 
miflaken, and the fpirit of perplexity, 
whether wilful or natural^ is greater among 
us all than the fpirit of perfpicuity. 

By the law and practice of this Court of 
Admiralty, which in thefe cafes, even in the 
feverefl times, has been always infinitely 

more gentle than the arbitrary feverities of 

the 
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tlie French Courts in the like cafes, for 
which wc need only look into their Regle^ 
mens J inftead of condemning neutral fhips 
inftantly, when the bills of lading or of 
fale, pafles, or other documents of fhips 
and cargoes, are either wanting or defecftive 
in their contents, the Court has pronounced 
juft caufe of feizure, in favour of the con- 
dudt of the captor ; and becaufe the claim- 
ant himfelf has not put on board due ti- 
tles or documents, he has raifed a violent 
fufpicion and prefumption of enemy's 
property by his own default, and therefore 
the permitting him to go into farther proof, 
and to produce better zndfufficient titles, is 
a very great lenity and indulgence ; an in-* 
creafe of delay and expence all originating from 
bis own aSl^ for which he is anfwerable. In 
the laft war, the Mafter was the general 
claimant for himfelf and every body con- 
cerned } and in cafes of farther proof being 
decreed of the cargo, he ufed to be con- 
demned in the expences, and fo he was left 
to recover them again, of the freighters 
when he got home. They and the infurers 
were commonly too hard for the Mafter, 
and if their goods were condemned at laft, 
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they flung fome blame upon his condu<^| 
efpecially if he had made an honeft depo« 
fition to their prejudice ; fo that the poor 
neutral carrier, the fund being out of hi? 
reach, got nothing but a right to go to law 
in vain with different inhabitants of half 
the world, to recover his freight and 
charges. The French owners in particular 
of cargoes never repaid the Dutch carriers, 
who almoft all of them in the laft war fell 
under this unfortunate predicament of juft 
caufe of feizure and expences ; and hence 
arofe the cries of mifery of the Dutch and 
all other the neutral carriers, on account of 
this Court, which complaints v^ere in fa<3; 
to be charged to the perfidy of the French, 
who freighted them. In order therefore to 
preferve the interefls of the honefl neutral 
carriers^ and to guard them againfl prevari- 
cations of friends and foes, as much a^ 
poflible, it is niofl advifeable and equita- 
ble, when neutral fhips are reflored, tq 
charge the freight and expences of the Ma- 
fler upon the cargo, by which is meant an 
average charge ; fo that let the lafl event of 
the caufe be what it may, he is certain of 
jt fglid fund. If the whole or part of the 
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cargo (hall be condemned, the captor will 
pay his (hare of the freight and expencca 
due to the Mafter : if the whole or part 
(hall be reftored, the claimant will then 
pay his (hare ; and if any burthen is .flung 
any where, in cafe the whole (hould be re- 
ftored, the captor will ftill pay his own 
expences. This is an unufual lenity to 
claimants; for in former wars, whenever 
there was j uft caufe of feizure, the captors 
expences were all to be paid by the prover. 
As it is now fettled, it is hoped, beyond 
the poflibility of the meaning of the Court 
being miftaken, but by thofe who chufe to 
piifunderftand it, the neutral gets immedi-p 
ately his fhip difcharged ; he goes away in 
good humour, and we ftand a chance of 
feeing him here again. The Dutch Eaft 
FrieHanders, the Swedes, Danes, and Hanfc 
Townfmen, are the great carriers of Eu-p 
rope : the former have furni(hed us with 
the greateft part of our tranfports to Ame- 
rica. The carrier mafter s are moft of them 
good plain honeft men. When the fcalc 
hangs equal in judgment between them and 
an.Engliihman, it is the duty and it is the 
dif{)o(ition of this Cgurt to turn it in favor 

of 
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of the neutrals, fo long as they do not pre- 
varicate or conceal. Let the French courts 
proceed as they may ; we may appeal to the 
Regkmens publifhed by the French govern- 
ment in the two laft wars, and in the pre- 
fent hoililities, announced arbitrarily to all 
Europe, for the difference of treatment. 
Wc will take care of the honeft neutral, 
who fhall never fuffer while this Court ca^ 
help him« 



Tuefday^ 
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Tuefdayy February 2, 1779. 

HEARD thirty-four caufes of naval 
ftore fhips, chiefly Dutch. The 
neutral ftore fhips were all reftored with 
freight, and all reafonable expences of the 
claimant and captor, and the ftores were 
decreed to be fold upon a fair valuation, by 
merchants to be named on each fide, for 
the ufe of his Majefty*s navy, to be paid to 
the neutral claimants. 

The queftion upon the property was re- 
ferved for farther confideration, in two 
or three cafes, in which Britifh fubjedls 
were the laders, or the King of France the 
declared owner ; or where the fhip timber 
was fabricated into knees, bowfprits, &c* 
and in thofe cafes the fhips were releafed in 
like manner, all freight and expences to be 
charged to the buyers, and the money to 
be brought into Court for the benefit of 
all parties who fhould be proved to have 
right. 

The Judge fpoke with much feverlty on 
the part taken by Britifh merchants in 
aiding the enemies of their country ; that 
no naturalization in a foreign ftate can 
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abfolve them of their allegiance, whenever 
their perfons or their properties fhall come 
within the vortex or reach of the power of^ 
Briti/h laws. That the Dutch have no 
privilege to carry the property of Englifti- 
xnen to the enemies of England. The Proc- 
tors for fome of the neutrals entered protefts 
againft; the decree of falej but the Judge 
obfervedt that no perfons could be at the 
bottom of thefe protefts except real French 
owners, or rather the French government i 
for neither infurers, mailers, nor owners^ 
could be fufferers, nor indeed ordinary 
Frenchmen. He added, that there was a 
peculiar abfurdity in neutrals appealing to 
his Majefty in Council againfl; a decree of 
falc exactly fquaring with his Majefty's owa 
declaration, formed and fettled in Council^ 
and notified to the Dutch States, and all 
the reft of the neutral maritime powers. He 
warned them, as a friend to honeft neutrals, 
not to incur a fruitlefs expence, to beware 
of factious and rafti advice, and to take the 
qpinions of their own Advocates in every 
%p- 
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Monday y February 8, 1779. 

Concordia Affi nitatis, 

T' H IS was a Swedifli fhip, bound from 
Hamburgh to Rochelle, Upon the 
27th of November laft the (hip was reftored 
with freight an^ the Mafter's expences 
charged upon the cargo. The hemp and 
copper fheets were ordered to be fold to 
the Commiflioners of his Majefty's Navy, 
the money to be brought into the Regiftry, 
for the ufe of thofe who ihall be intitled 
thereto ; and the claimants of the cargo in 
general (the property not being verified by 
the Mafter, or fully fet forth in the bills 
of lading) were ordered to prove their pro- 
perty. The captors confented to accept of 
affidavits as proof, without going into plead- 
ings. A great number of affidavits were 
accordingly brought in. Out of fourteen 
there were but three numbers which were 
un-equivocal and diredl. The Court re- 
ftored the contents of thefe three bills of 
lading, and ordered, that the claimants 
ihould give fuller proof of the property of 
all the reft. 
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The objeftions taken by the counfcl for 
the captors were, that many of the affidavits 
were only in the prefent tenfe, viz. that the 
goods claimed are folely and wholly th^ 
property of claimants, and that no other 
perfon batb any fhare or intereft therein : 
whereas it ought to have been fworn, not 
only that the goods were their entire and 
fole property at the time of the lading, at 
the time of their being taken as ptize^ and 
are fo at the prefent time, but alfo isoill re^ 
main fo in cafe the ihip fhall arrive at the 
place of her original deftination. One of 
the claimants fwore, that the hemp rfa^f ^^ 
cwr the fea for his account ahd rifque^ 
Another fwore, that the goods are infured 
at Hamburgh and Amilerdami and thu^ 
(drav/ing an inference) fubjefts t>f neutral 
ilates adtually run the rifqUe thereof* The 
cafe of the Charles Havernerfwerth, in 1748^ 
was quoted. That was a Swcdifli (hip, which 
had taken in goods upon |;ener4l freight at 
Hambro' for Alicant, Cadiz^ and Marfeille«i, 
fey the bills of lading, to be delivered te tht 
perfons to whom the goods were confignedi 
There were atteftations on board thfc fliijp^ 
concerning the property, and to thtm cxee^ 
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tjims w«re fH^iitn »8 in the prefent, that they 
wja^cd to the property at the time of ihip- 
ping only. The Court ordered fuller proof; 
and the mode of making it to be fettled 
«n4 agreed by the Advocates on all fides by 
reference ; Dr. Pfiul, the King's Advocate. 
Sir George Lee, Sir Ed. Simpfon, Dr. Pin- 
Ibid, Sir George Hay, Dr. Jenner, and the 
reft of the bar of Civilians. They upon 
Fefbrpnce rejported, that affidavits fhould be 
made by the claimants that the goods were 
their fole and entire property at the time 
of their fhipping, continued to be fo at the 
time of the capture, and would continue fo 
until the goods fhould be fold by their agents 
in France and Spain for their account. This 
form was exadtly correfponding to the latter 
part of the 12 th of the ftanding interroga- 
tories. It was urged, that affidavits being 
pow m.ade and infiifficient, the Court ffiould 
condemn. The Judge obferved, that the 
jjfjidavits were all made, and bore date in 
November previous to his decree on the 
a7th ; that although it was true that a line 
muft be drawn in every caufe after a certain 
period to exclude all further proof, other- 
wife caufes would be immortal, yet he 
would allow farther time to the claimants to 
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make affidavits in proper form i as they 
made thefe before they knew what forms 
were required of them ; that it would be 
very dangerous to admit fuch general affi- 
davits; and that it was a very fufpicious 
circumftance, that the fame notary who 
had drawn the affidavits for the goods in 
the bills of lading, C. G. N. which were 
fiifficiently fully (and fo it was clear, there- 
fore, from them, that he knew the forms 
that were proper) was the drawer of the 
eleven affidavits, one of which only fpoke 
to the property of the goods while going 
over the fca, thereby railing an implication, 
that they were the enemy's when they 
fhould arrive at land ; or arguing, that by 
the infurers being neutrals they were there- 
fore for neutral rifque. This fhews the 
propriety of the words account and rifque, 
and the wifdom of the 12th interrogatory 1 
for goods may, efpecially fince policies of 
infurance have become general, be for one 
man's account that are not fof his rifque, 
or for a man's rifque which are not for his 
account. The very idea of compleat and 
perfedt property is perpetuity; that what 
yj^as min? yefterday is mine to-day, and 
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will be fo to-morrow, and every day until 1 
I affign it over, or make delivery of it for 
fome due confideration to another perfon. 
The word propriuSy in the claffics, means 
perpetual ; thus in Terence, ** ut hac mihi 
propria Jit felicitas :" may this happinefs 
continue mine ; that is, long and lafting. 
It was not until the cafe of the Charles 
Havernerfwerth, that affidavits were ever 
admitted by the praftice of the Admiralty 
Court, but as femiplena probatio only ; and 
then they were admitted as fufficient by 
confent. 

The claimants ufed to go into farther 
pleadings and proofs, and the captors had 
liberty to plead in contradiftion, and to 
have crofs-examinations. The fame diftrefs 
and difficulty dwelt on the mind of the 
Judge then as it does now. The going 
into pleadings and proofs is one of the moft 
difficult points of adjudication in caufcs of 
prize. He felt the great inconvenience, 
€xpence and delay of this proceeding ; but 
it is eafier often to fee an evil in the prac- 
tice of a Court, than to find a remedy that 
has no objedlion, or may not lead to worfe 
ponfequen^es. With refpeft to great names, 

chat 
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fthtt have 4afie lionovr i^ ^their profefRon, 
it mail be o^rved« that it would be dan<<> 
gerous to poini out too txaftly aad inva;* 
riahly the forms x)f affidavits. Invariable 
forms are advantageous inftruments for frgud 
to make ufe of. It .will be Sufficient to (jxy, 
that wherever farther proof is indulged to 
claimants upon affida^its^ thofe attedations 
muft be without .equivocality, and they 
muft go to the property of goods at tke 
periods when firft laden, when takep, and 
when finally landed ; and they ought to be 
negative as well as affirmative, that.no.ene«> 
mies of the Crown of Great-Britain, or its 
fubjedis trading with its enemies, had, have^ 
or will havfi, at a^y of thofc time§, any 
right, ihare, title, or intsrflft thergin, di- 
rcSly or indire^ly, without ^friftiid* collurt 
fion, equivocation, or :nMntiil refcrvation. 
The claiift^nts pn tfec whole gfe recom.- 
mended to confider w»ll wlwt they can 
truly fw.ear to, and advife with -their ad- 
vocates as to the fariRS of their affidavits 
and proofs. 
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Pfidajy February i^, ''-77<i* 

i^ PROSt»ERITfc> OrtAeWtLFAKZtt. 

LE V 1 E N Gotthard Mathiefen, Mafter. 
This fhip was a fhip upon freight^ 
chartered by a French broker fof the laders 
refideftt at Nantz, taken on her voyage from 
Nantz to Dunkirk by the private fhip of 
wat the Tyger, the i^th of Auguft laft, 
The fhip was originally clainied by the 
Mafter, the property of himfelf and othet 
inhabitants of the free imperial city of 
Lubeck, and the cargo in a general way 
on behalf of the feveral perfons who m^y 
appear to be interefted therein. The cargo 
confifted of brandy, linen, coffee, and cot- 
ton-wool, and ten bales of filk EaJi'Induf. 
handkerchiefs. 

On the jolh of Odlober a claim was 
given in for Martin us Tak, a Dutch fub- 
ytdi, for ten bales of Chollel handkerchiefs; 
but the Mafter declared, in his depofilion^ 
that he did not know the laders, owners, of 
confignees ; that he (hould have landed the 
whole of his cargp at Dunkirk had he ar- 
rived there fafe> which is all he knew of 

the 
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the property. All the bills of lading werd 
dcfedive in not cxpreffing upon whdfe ac- 
count and rifque the feveral parts of the 
cargo were fhipped ; and feveral referred to 
acquittances under bond^ of which the 
Captain was therein declared to be the 
bearer, November 27, the Court reftored 
the fhip as the property of Lubeckers, with 
freight and expences of the Mafter, to be 
charged upon the cargo ; and decreed far- 
ther proof of property to be made by all 
parties who might have intereft. No other 
claims being given in^ the caufe came on 
to be heard upon farther proof of property^ 
by affidavits, with confent of parties. 

In regard to Martinus Tak, a certificate 
was offered, made by the magiftrates of 
Middleburgh, of Zealand in Holland, dated 
December 17, 1778, fetting forth that 
Tak, being of the Menonite perfuafion of 
religion, (a fort of Quakers) had folemnly 
affirmed before them, that the Chollet hand- 
kerchiefs were his own goods at the time 
they were laden, and continue to be his 
true property to this prefent time, and fo 
they were belonging to him in full pro- 
perty at the time the ihip was taken as 
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prlzcj and m/I ie, at the time of their ar- 
rival Aere at Middleburgb ; that they were 
the fame as in the bills of lading ; and that 
the King of France, his vaffals or fubjedls, 
or inhabitants of that country, territories 
or dominions, never had, neither have they 
at this prefent time, any fhare or property ; 
but not a word was faid as to the Ame- 
ricans or Britifli fubjed:s not being inte- 
refted. 

The equivocality of thi? declaration of 
the Menonite Dutchman was obvious on 
the face of it ; for he finjcs all declaration 
as to whofe property the handkerchiefs 
would have been, in cafe they had arrived 
at Dunkirk^ the real place of their deftina- 
tion, from whence it is moft likely they 
were meant to have been run into England; 
and againft this declaration flood the bill 
of lading, N*^ 46, which indeed mentions 
the handkerchiefs as going for the account 
of Tak, (but names not rifk) with an ac- 
quittance under bond for duties, of which 
the Captain is there faid to be the bearer. 
Now it was clear, that neither the Captain 
produced the acquittances, nor did Tak 
offer them in proof; and therefore the 
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Court obfervfd, that here wii8 plwniy 4 

fraudulent Aibdu(5tion of documonts proved 
by the biUs of Wding to havo been in the 
Mailer's ppiTeiUQn ; that if the acquittaneea 
had been produced by either him or Tak, 
which were granted under bond to perform^ 
^U that w»8 required by the lawa of France, 
they wottld have (hewn whether French-^ 
inen or Dutchmen were the refponfible 
men, and the real proprietors, from the^ 
beginning to the end of the voyage. On 
the part of MeC Dutihl> of Rotterdam^ 
qo better proof was offered than their 
^gent'$, Mr* Amfink'a affidavit annexed ori« 
ginaUy to hi& claim> with fome letters, and 
dupHcatea of the hills of lading, which he 
fwore were tranfmitted to him by hi& 
parties ; and he believed (in the ufual ftile 
qf afitdavits annexed to all claims) th^t the 
plaim wa$ true, and that his parties would 
h^ abW to rmke due fpecification. Theie 
letteifs and diipli^ates of the defe:d:ive bill 
of lading already befojFe. the Court, men-* 
tlojci accountji but not ri& of Dutihl, there-, 
fore, Ao< b?i©g accompanied with anjfp 
proefs of their a^utfeeRtiQity upon oath, an4 

heipg befide^ v^y equivocal in their coa^ 

tents^ 
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tents^ are reje<fled by the Court ; the 
claimants having hfcd time enough, fltice 
the 17th of November laft, to have made 
fuller and fufficient proof. 

The coffee for which Dev6t has 6ffered 
proof, by affidavit made before th« Magi* 
ftrates of Oftend, ej^prefFel that it Was def^ 
tincd for OfteAd, whereas by the Maftef'* 
dcpofition the whole cargo vras deftiiied for 
Dunkirk; and the affidavit is a farther aver« 
ment againft the bills of lading, by which 
it appears chat the Cdffee was acquitted and 
bonded under the duties, although the ac-^ 
quittances are not produced. Now in the 
Wynberg aftd other (hips it Was in proof, 
that all the French coffee is by the laws of 
France re-exported, a drawback oii thfe 
duties allowed to the French re^exportef 
greater than to any foreigner, and the re* 
exporter gives bond to deliver the fame at 
the place of deftination, otherwife for de-* 
fault of the certificate returned authentic 
cated by the French Conful or Magiftrates, 
to pay the King of France the value. 

In regard to the proof of Rocca and Bat- 
tle, faid to be Spanifh fubje<lls, it amounted 
tp no more than a notarial certificate of a 

Pp 2 Notary 
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J^otary at Barcelona, that they had fhcwn 
Jiim an invoice book, in which was an in-r 
voice often pipes of brandy, fhipped in that 
port upon a Dutch fhip called the Union, 
Captain Jacob Boon, for Nantz, configned 
to Meff. Th. Welfecherin and Co. to fell 
for their account ; and in cafe they could 
pot fell them at Nantz, to let them go to 
Dunkirk, which they did, as appeared (and 
fo it was alledged by the parties making this 
declaration) by the account of charges, 
d^ted the 14th of Odlober, fent by Weir 
fecherin to the declarers, having fhipped 
them (as is alfo alledged) on board the 
Profperity, Captain Mathiefen of Lubec, 
to the copfigntnent of Tranion Devin of 
Dunkirk. He is called Tranz De Vink in 
the bill of lading, N^ 48. To this proof 
pbjedtiop \yas taken, that it was only an in- 
ftrument of a Notary reciting allegations of 
parties intcrefted, but it did not fliew that 
their declaration was upon path. But on 
confideration that this declaration and nota- 
rial inflrument yfz,^ made on the 6th of 
September, long before the caufe was firft 
|ieard on the 27th of November following, 

i 

and 
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ftftd previous to the order made for farther 
proof, the Court directed that Rocca and 
Battle fhould now make farther and fuller 
proof upon oath of their property* Andl 
in regard to all the reft of the cargo, the 
cotton and coffee, for which no claims were 
made, but acquittances under bond appeared 
to have been given by the French laders, 
and the handkerchiefs, £oj: which it appeared 
that acquittances had been given, and that 
the Captain was the bearer, but that they 
had been fubducted, they were to be con- 
demned ; alfo the brandy, for which there 
was not fufficient proof made by DutihL 
The Court obferved that the whole cargo 
carried with it the appearance of a fmug- 
gling tranfadion. If parties equivocate, 
or do not make oath in their own perfon, 
or produce thofe material documents which 
clearly did exift on board, or muft be now 
in their hands, it is unneceflary to inquire 
what the nature of thofe acquittances was ; 
for it muft be prefumed that they were 
made out for the enemy and his property : 
ptherwife why conceal or fubdud them? 
1^0 affidavits of property can aver again ft a 

pofitive 
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pofitive proof of fubdudion of titles Off 
board the ihip» and which were in cuftody 
of the Mailer^ efpecially fuch titles being^ 
pobllc inftruments. 



Reglement 
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Reglement de la Cour de Trance^ en 
date du 26 Juillet, concernant la navigaiiott^ 
des bdtimens neutns en terns de guerre. 

LE Roi s*^tant fait repr^fentcr les an^ 
ciens r^glemens concernant la navi- 
gation des vaiffeaux neutres pendant la 
guerre, Sa Maj. a jug^ a propos d*en re'- 
nouveller les difpofitions, & d'y ajoutef 
ccUes qui lui ont paru les plus capables des 
conferver les droits des puiflances neutres, 
& les interSts de leurs fujets, fans nean- 
moins autorilfcr Tabus, que Ton pourroit 
faire de leur pavilion : et en confequence 
Sa Maj. a ordonnd & ordonne ce qui fuit. 

Article I. 

Fait defenfes S, M. ^ tous armateurtf 
d'arr^ter & de conduire dans les ports du 
royaumc les navires des puiflances neutres, 
quand meme ils fortiroient des ports en- 
nemis, ou quails y feroient deftines; ai 
Texception toutefois de ceux, qui porte-*. 
poient des fecours a des places bloqudesii 
invefties ou afBcgees. A Tegard des navirest 
des etats neutres, qui feroient charges de 
xnarcbaadifes dc eontrebande deftinees at 

Tcnnemi, 
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rennemiy ils pourront etre arretes, & Jes 
dites marchandifes feront faifies & confif- 
quees ; mais les batimens & le furplus de 
Icur cargaifon feront relaches, a moins que 
les dites marchandifes de contrebande ne 
compofent les trots quarts de la valeur du 
chargement; auquel cas les navires & la 
cargaifon feront conjifquis en entier 3 fe 
refervant au furplus Sa Maj. de revoquer 
la liberte port6e au prefent article, fi les 
puiifances cnnemies n'accordent pas le rc- 
ciproque dans le delai de fix mois, a compter 
du jour de la publication du prefent regie- 
ment. , 

II. 

Les maxtrcs des bitimens neutres feront 
tenus de juftifier fur mer de leur propriete 
neutre par les pafleports, connoiflemensj; 
faftures, & autres pieces de bord ; Tune 
defquelles au moins conftatera la propriete 
neutre, ou en contiendra une cnonciatioii 
precife : et, quant aux chartres-parties & 
autres pieces, qui ne feroient pas fignees, 
veut S. M. qu'elles foient regardees comme 
nulles & de nul efFet. 

III. Tou« 
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III. 

*rous vaiflcaux pris, de quelque natioil 
qu'ils foienty neutres ou alliees, defquels il 
fera conftate, ju'il y a eu des papiers jettes 
a la mer, ou autrcment fupprtnUs ou dif^ 
traits^ feroni diclaris de bonne prife avec 
kurs cargaifonsy fur la feule preuve des 
papiers jett6s ^ la mer> & fans qu'il foit 
befoin d'examiner, quels etoient ces papiers, 
par qui ils out ^t^ jettes, & /// en eji refii 
fuffifamment a bord pour jufiifier^ que Ic 

navire & fon chargement appartiennent it 
des amis ou allies » 

IV. 

Un pafleport ou conge ne pourra fervic 
que pour unfeul voyage, & fera repute nul^ 
s'il eft prouve, que le batiment, pour lequel 
il auroit ete expedie, n'6toit, au nioment 
de Texpedition, dans auCun des ports du 
prince, qui Ta accorde. 

V. 

On n*aura aucun egard atix paffeports des 
puiflances neutres, lorfque ceux qui les 
auront obtenus fe trouveront y avoir con- 
trevenu, ou lorfque les paffcports expri- 

Q^q meront 
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meront un nom de batiment different de 
renonciation, qui en fera faite dans les autres 
pieces de bord, a moins que les preuves 
du changement de nom avec Tidentite du 
batiment ne faffent partie de ces m^mes 
pi^ces^ &c qu'elles aient ete revues par des 
dfficiers publics du lieu du depart^ & en- 
regttrees par-devant le principal officier 
public du lieu. 

VI. 

On n'aura pareillement ^gard aux pafle- 
ports accordes par les puifTances neutres ou 
alliecs tant aux proprietaires qu*aux mahres 
des batimens^ fujets des etats ennemis de 
Sa Majeftc, s'ils p'ont ete naturalises, ou 
s'ils n'ont transfere leur domicile dans les 
ctats des dites puifTances, trois mois avant 
le I Septembre de la prefente annee ; & ne 
pourront les dits proprietaires & mattres dp 
Mtimens, fujets des etats ennemis, qui 
auront obtenu les dites lettres de naturalite, 
jou'ir de leur ciFet^ fi, depuis qu'elles ont 
ete obtenues, ils font retournes dans les 
etats ennemis de S^ Majcfte, pour y con- 
tinuer leur commerce, 

VIL Let 



vn. 

Les batimens de fabrique ennemte, ou 
qui auront eu un proprietaire ennemi, ne 
pourront itre reputis neutres ou allies, s'il 
n'eft trouve a bord quelques pieces authen- 
tiques paflees devant des ofHciers publics, 
qui puiflent en affurer la date, & qui jufti- 
fient que la vente ou ceflion en a ete faite 
a quelqu*un des fujets des puiflances alliees 
ou neutres avant le commencement des bof- 
tilitisy & fi le dit adte tranflatif de pro- 
priete de Tennemi au fujet neutre ou allie 
n'a ete dument enrcgltre par-devant le prin- 
cipal officier du lieu du depart, & figne du 
proprietaire ou du porteur de fes pouvoirs. 

VIII. 

A regard des batimens de fabrique en^ 
nemie, qui auront ete pris par les vaifTeaux 
de Sa Majefte, ceux de fes allies ou des fes 
fujets, pendant la guerre, & qui auront 
tnfuite ete vendus aux fujets des etats allies 
ou neutres, ils ne pourront etre reputes de 
bonne prife, s'il fe trouve a bord des adles 
en bonne forme, pafles par-devant les offi- 
ciers publics a ce prlpofes, juftificatifs tant 
de la prife que de la vente ou adjudication, 

Q^q 2 qui 
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qui en auroit et^ faite enfuite aux fujets des 
dtts etats allies ou neutres, foit cji France, 
foit dans les ports des etats allies; Jaute 
4efquelles pikes Jujiijicatives^ tant de la prife 
que de la vente, le4 diu bdtimens feront de 
bonne Prife^ 

IX. 

Seront de bonne prife tons Mtimens 
ctrangcrs, fur lefquels il y aura un fubre-* 
cargue marchand^ cgmmis ou qfficier^major 
d'un pays ennemi de Sa Majefle^^ ou dont 
Fequipa^e fcra compof? au-delsL du tiers de 
tnatelots fujets des etats cnnemis de Sa 
Majeftc, pu qui n'auront pas a bord le rSle 
d^equipage^ arrct6 par les officieps publics 
des lieux oeutres^ d'o4 }es b^timens feront 
partis, 

N'entcnd S, M. comprepdre dans les dif* 
pofitions du precedent article les navires, 
dont Jcs capitaines ou les jnaxtrcs jufti- 
fieronty p^r afte? trouv^ ^ bprd, <ju*ils ont 
i%i obliges dfi pren4re les officicrs-majors 
pu ii^atel^ts dans les ports ou ils auront 
?, pour r?J^{>la?er ^^^^ du pays 

R^vitrei 
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neutre, qui feront morts dans le cours du 
voyage, 

XL 

Veut S. M. que dans aucun cas /es pi?ces, 
qui pourroient Stre rapporties aprh la prife 
des bdtimens, puijfent faire aucune foi, ni 
(tre d' aucune utilite, tant aux proprietaircs 
des dits b&timens qu'a ceux des marchan- 
difes, qui pourroient y avoir et^ chargees i 
voulant S. M. qu'en toutes occafions ton n'ait 
igard quauxfeules pikes trouvees a bord. 

XIL 

Tous navires des puiflances neutres, fortis 
des ports du royaume, qui n*auront i bord 
d*autres denrees & marchandifes, que celles 
qui y auront ete chargees, & qui fe trou- 
veront munis de conges de TAmiral dc 
France, ne pourront etre arrltes par les 
armateurs Fran9ois, ni ramenes par eux 
dans les ports du royaume, fous quelquc 
prctexte que ce puifle etre. . 

XIII. 
En cas de contravention, de la part des 
armateurs Franfois, aux difpofitions du pre- 
fent regletpent, il fera fait main-levee des 
batioi^ns 85 des marchandifes, qui compo- 
nent 
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fent leur chargement, autrcs toutcfoii que 
celles fujets a confilbation ; & les dits ar- 
mateurs feront condamnes en tels dommages 
& intcr^ts qu'il apparticndra. 

XIV. 

Ordonne S. M. que les difpofitions du 
prefcnt reglemcnt auroient lieu pour les 
jiavires, qui auroient kboui fur les c6te$ 
dependantes de fes poiTeflions. 

XV. 

Veut au furplus S. M, que les difpofitions 
du titre des prifes de Tordonnance de la 
marine du mois d'Aout 1681, foient exe- 
cutees felon leur forme & teneur, en tout 
cc a quoi il n*aura pas ete derogc par Ic 
prefent r^glement ; lequel fera lu, public 
& enrcgitrfe dans tous les fieges des ami* 
rautes. Mandc & ordonne S. M. a M. le 
Due de Penthievre, Amiral de France, do 
tenir la main a fon entiere obfervation. 

Fait a Versailles 

le 26 Juille^, ^77^9 
(Sign(^) LOUIS. 
(& plus bas) Dfi 8arTin«. 

R'eglement 
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Heolement concernant les prtfes faiUs 
Jur m^r^ & la navigation des vaiJiauK 
neutres pendant h guerre^ du zi O^okre^ 
1744. 

De par le ROI. 

LE Roi s'etant fait reprefentcr le r^- 
glement du 23 Juillet, 1704, coa-« 
cernant les prifes faites en mer & la navi-* 
gation des vaifleaux neutres & allies pen^ 
dant la guerre, Sa Majefte auroit reconna 
que les difpoiitlons de ce reglement etoient 
^lors cgalement fages & convenables, & quq 
meme il feroit 4 defirer pour le bien do 
' fon royaume, qu'elles puflent toutes etre 
renouvellees pendant la prcfente guerre : 
mais comme il en eft plufieurs qui ne iq2M* 
roient s*accorder avec les traites & convene 
tions qu*elle a faits avec les difFerentea 
puiiTances depuis fon avenement Jl la cou- 
fonne, & que Sa Majefte s'eft toujours fait 
yne loi d obferver fes cngagemens avec la 
fidelite la plus exafte, elle croit devoir fair^ 
ceder fes interets a la foi qu'elle doit au:£ 
traites, D'un autre c6te 8a Majefte ne 

pQuvant pas douter que fes ean£n:ii$ ne fe 

fervent 
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fervent du pavilion & des pafTeports dtf 
qudques ctats neutres, contre la volenti 
& les cngagcmcns de ces tocmes ctats ; & 
Sa Majeft6 confidcrant que des conventions 
faites entrc des Souverains, uniquement 
pour Tavantage & la furete de leurs fujets 
refpe£tifs, nc peuvent avoir jamais eu pour 
objet de faciliter des fraudes dont le preju- 
dice ne peut etre douteux, elle^ croit dau^ 
tant i^Xwsfondie i empicber ces fraudes, qu'il 
ji'eft pas moins contre Thonneur & la 
dignite, que contre les interets des etats 
neutres, que des fujets t^meraires compro^ 
mettent kur droit en abufant de leur pavilion 
& de leurs pajfeports. 

Dans ces circonftances, Sa Majeftc a juge 
\ propos de rappeller dans le prefent r^gle- 
ment les difpofitions de celui de 1704, en 
diftinguant celles qui ne doivcnt etre cx6- 
cut6es qu'a regard des etats avec lefquels il 
TiZ, point 6tc fait de conventions, d'y en 
ajouter de nouvelles conformes aux traites 
qu*ellc a faits avec d'autres etats, & d'y 
joindre mfime celles du reglement du 17 
Fcvricr 1694, afin que ceiix de fes fujets 
que armeront pour la courfe, foient pleine- 
ment inform^s des regies qu'ils doivent 

obferver. 



^bfervefi Par ces confid^rations, Sa Ma-« 
jefte a ordonne & ordonne ce qui {jaiu 

Article PREMIER. 

Fait Sa Majefle defenfes aux arniateijrs 
Franfois d'arreter en mer & d*amener dans 
les ports de fon royaume, les navires appar- 
tcnanS aux fujets des Princes neutfes, fortis 
d'un des ports de leur domination, & 
charges pour le comptc des fujets defdits 
Princes neutres, de marchandifes du cru 6a 
fabriquc de leur pays, pour les porter en 
droiture en quelque etat que ce foit, meme 
en ceux avec qui Sa Majefte eft en guerre; 
pourvu neanmoins qu'il n'y ait fur lefdits 
navires aucunes marchandifes de contre* 
bande* 

II. 

Leur fait pareillement defenfes d'arr^ter 
les navires appartenans aux fujets des 
Princes neutres, fortis de quelque autre 
etat que ce foit ; liieme de ceux avec lef- ^ 

quels Sa Majefte eft en guerre, & charges 
pour le compte defdits fujets des Princes 
neutres, de marchandifes quails auront prifes 
dans le pays ou etat d'ou ils feront partis, 

R r pour 
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pour s'en retourner en droiture dans un dea 
ports dc la donuoation de leur fouverain* 

III. 

Comme aufli leur fait defenfes d'arreter 
les navires appartenans aux fujets des 
Princes neutres, partis des ports d'un etat 
neutre ou allie de Sa Majeftcy pour s'en 
aller dans un autre etat pareillement neutre 
ou allie de Sa Majefle ; pourvu qu'il ne foit 
pas charge de marchandifes du crU ou fa- 
brique de fes ennemis, auquel cas les mar- 
chandifes feront de bonne prife^ & les na* 
vires relachcs. 

IV. 

Defend pareillement Sa Majcftfe auxdits 
armateurs d'arrcter les navires appartenans 
aux fujets defdits Princes neutres, fortis des 
ports d'un etat allie de Sa Majeftc ou neutre, 
pour aller dans un port d'un etat ennemi de 
Sa Majeft^ ; pourvu .qu*il n'y ait fur ledit 
navire aucunes marchandifes de contrebande, 
ni du crU oufabrique des ennemis de Sa Ma- 
jefle; dans lequel cas lefdites marchandifes 
feront de bonne prife, & les navires feront 
reaches. 

V. Si 
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V. 

Si dans les cas expliques par les articles 
I, II, III, IV dc ce reglement, il fe trou- 
voit fur lefdits navircs ncutres, de quelque 
n;3ttion qu'ils fuflent,. des marchandifes ou 
cffets appartenans aux enncmis de Sa Ma-, 
jefte, lea marchandifes ou effets feront de 
bonne prife, quand meoie ellcs ne feroient 
pas de f&brique du paya ennemi^ & nean- 
moins les navires relibdxes« 

VL 

; Veut Sa Majeile que tous vaifleaiix pris, 
de quelque nation qu'ils foient^ ennemie,, 
neutre ou alliee, defquels il fera conftate 
qu'il y a eu des papiers jettes k la mer, foient 
declares de bonne prife, avec leur cargaifon, 
fur k feule preuve conftantc des papiers 
jettes a la mer, & fans qu'il foit bcfoin rf'ex- 
aminer quels ctoient ces papiers, par qui 
rls ont €te jettes, ni sit en eft rcfte fuffifam- 
ment a hot A pour juftijSer que le navirc flc 
fon charge«>ent appartieanent k des amis 
ou allies. 

VIL 

On n'aura aucun cgard aux pafTeports des 
Princes neutrcs, auxquels ceux qui les au- 

R r a ront 
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ront obtenus fe trouvcront avoir contrevenq, 
If les vaifTeaux qui naviguerpnt fur lefdits 
paffeports^ fefont declares de bonn^ prife. 

VIIL 

Un paflcport ou cong^ ne pourra fervir 
que pour un fcul voyage, & fera confider6 
comme nul, s'il eft prouve que le navirc 
pour lequel il auroit cte expedie, n*etoit, 
lors de I'expedition^ dans aucun des ports 
du Prince qui I'a accorde. 

IX. 

Tous connoiflemens trouv^s k bord non 

•0 

figncs, feront nuls, & regardes conime a£te« 
informcs, 

X. 

Tout navire qui fera 4^ fabrique ennemk^ 
ou qui auroit eu un proprietaire ennemi, 
ne pourra 6tre cenfe neutre ni allie, s'il 
n'eft trouvc a bord quelques pieces authen-^ 
tiques paflees devant les officiers publics, 
qui puiflenf en affurer la date, qui juftifient 
que la vente ou ceffion en a ctq faite ^ 
quelqu'un des fujets des puifTances alliees 
ou neutres, avant la declaration de guerrCf 
^ fi ledit afte trai^flatif de propriety de V^nr 
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ncmi au fujet neutre ou allie, n'a cte duc- 
ment enregiftre devant le principal officier 
du lieu du depart, & n'eft foutenu 4'uii 
pouvoir authentique donne par le propric- 
talre, daiDs le cas ou 11 n'auroit pas fait 
lui-meme ladite derniere vente. A 1 cgard 
des navires de fabrique ennemie qui auront 
cte pris par nos vaifleaux, ceux de nos allies 
& de nos fujets pendant la prefente guerre^ 
& qui auroient enfuite etc vendus aux fa- 
Jets des etats allies ou neutres, ils ne pour- 
ront fetre reputes de bonne prife s'il fc 
trouve a bord des adles en bonne forme, 
pafles par des ofEciers publics a ce prepolcs, 
juftificatifs, tant de la prife que de la ventc 
ou adjudication qui en auroit etc faite 
enfuite aux fujets defdits etats allies ou 
neutres, foit en France, foit dans les ports 
de nos allies; faute defquelles pieces jufti- 
ficatives, tant de la prife que de la ventc, 
lefdits navires feront de bonne prife, fans 
que dans aucun cas les pieces qui pourroient 
fetre rapportees par la fuite, puiffent fairc 
aucune foi ni etre d'aucune utilite, tant au 
proprietaire defdits navires, qu'a ceux des 
marchandifes qui pourroient y avoir etc 
^bargees. 

XI. On 
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XL 

On n'aura aucun egard aux paffcports ac- 
cordes par les Princes neutrcs ou allies, tant 
aux proprietaires qu'aux maitres des navires 
fujets des etats ennemis de Sa Majefle, s'ils 
n'ont etc naturalifes, & n'ont transfere leur 
docaicile dans les etats defdits Princes, avant 
la dfclaration de la prefente guerre : - ne 
pourront pareillement lefdits proprietaires; 
& maitres des navires ou fujets des etats 
ennemis, qui auront obtenu lefdites lettres 
de naturalit^, jouir de leur eiFetj^ fi depuis 
qu*elles ont ete obtenues ik font retourues 
dans les etats ennemis de Sa Majefte^, pour 
y ccxntinuer leur commerce. 

XII. 

Seront de bonne prife tous navires etran- 
gcrs fur lefquels il y aura un fubrecargue, 
marchand, commis ou officier-marinier d*ua 
pays ennemi de Sa Majefte, ou dont Tequi- 
pagc fera compofe au-dela du tiers de mate*^ 
lots fujets des etats ennemis de Sa Majefte, 
©u qui n'auront pas a bord le rdle de Tequi- 
page, arrete par les officiers publics des 
lieux neutres d'ou les navires feront partis, 

XIIL N'entendons 
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XIII. 

N'entendons comprendre dans la difpo- 
fition du pr6c^dent article, les navires dont 
les capitaincs ou les maltres juftifient par 
a6kes trouv6s i bord, qu'ils ont ^te obliges 
de prendre des officiers-mariniers ou ma- 
telots dans les ports oh ils auront reliche^ 
pour remplacer ceux du pays neutre, morti 
dans le cours de leur voyage. 

XIV. 

Les navires appartenans aux fujets da 
Roi de Dannemarck, & ceux appartenans 
aux fujets des Etats Gen^raux des Provinces- 
unies, pourront naviguer librement pen- 
dant la pr^fentc guerre, foit de Icurs ports k 
des ports d autres etats neutres ou ennemis, 
ou d'un port neutre k un port ennemi, ou 
d'un port ennemi k un autre port ennemi, 
pourvii que ce ne ibit pas a une place 
bloquee, &; que dans ces deux derniers cas 
ils ne foient pas charges en tout ou en partie, 
de marchandifes reputees de contrebande 
par les traites, & ce nonobftant ce qui eft 
portd par les quatre premiers articles da 
prclent r^glement, duquel nianntoins les ar-* 
tides VI, VJI, VUI, IX, X, XI & XII, 

feront 



feront executh a leur igard: & dans le ca4 
quails fe trouveroient charges en tout ou 
partie defdites marchandifes de contrebande, 
allant a un port ennemi, foit qu'ils fuiTent 
partis d'un autre port ennemi ou d'un port 
neutre> lefdites marchandifes feront de bonne 
prife^ fans que les navires & le furplus de 
leur cargaifon, ni leurs bicns & eflfets puif- 
ient £tre retenus^ quand meme ils appar-- 
tiendroient aux ennemis* 

XV. 

II en fera ufe de m6me a I'egard des na«^ 
vires appartenans aux fujetsdu Roi de Suede, 
& de ceux appartenans aux habitans des 
villes Anfeatiques^ dans lefquels neanmoins 
toutes marchandifes fans diflindion, appar- 
tenantes aux ennemis, quand meme elles 
ne feroient pas de contrebande, feront dc 
bonne prife ; fans toutefois que les navires 
& le furplus de leur cargaifon, ni leurs 
autres bicns & eflfets puiflTent 6tre retenus. 

XVI. 

Tous navires fortis des ports du royaume, 
qui n'auront ^ bord d'autres denrees & mar- 
chandifes que ccUes qu'ils y auront chargees, 

& 
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& qui fe trouveront munis de congas de 
F Amiral de France^ ne pourront £tre arretes 
par les armateurs Franpois^ ni ramen^s par 
eux dans les ports du royaume, fous quel- 
que pr^texte que ce puiflfe ctre. 

XVII. 
En cas de contravention par les arma- 
teurs Francois aux d^fenfes a eux faites par 
le pr^fent reglement, veut Sa Majeft^ qu'il 
(bit fait main-Iev^e aux fujets des Princes 
neutres^ des navires a eux appartenans, & 
des marchandiies du cbargement, dans les^ 
cas ou elles ne (eroient pas fujettes k cbnfiT- 
cation, & que lefdits armateurs foient con- 
damnes en leurs dommages & interfets. 

XVIII. 

Veut au furplus Sa Majcfte que" le titre 
des prifes de Tordonnance de la marine du 
mois d'Aout i6Si, foit execute fuivant& 
forme & teneur, en ce qui n^ eft d^rog^ 
par le prefent r^glement. Mande & or- 
donne Sa Majeft6 a Monf. le Due de Pen- 
thievre Amiral de France, de tenir la main 
^ fon ex6c.ution, & aux officiers de TAmi- 
raut6 de le faire publier, afficher & enrc* 

S s giftrer 
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giftrer par-tout ou befoin kn, k ce que nul 
n'en ignore^ Fait au camp devant Fri< 
bourg, le vingt*un Ofiobre^ mil fept cent 
A qqarante-quatre. 

Sigruf LOUIS. 

Et plus bos, Phelypeaux^ 
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